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FOREWORD 


This fifth volume of the Law Forum begins on a note of sadness. From 
1926 to 1946 Professor O. L. McCaskill was a teacher of procedure and a 
friend of students at the College of Law of the University of Illinois. Dur- 
ing that same period he developed a host of friends among the members of 
the Illinois bar. Since his retirement at sixty-eight from the University of 
Illinois until his death in January of this year he had been teaching at Hast- 
ings College of Law in San Francisco. This issue of the Law Forum is 
respectfully dedicated to the memory of Professor McCaskill. A special 
memorial section precedes the symposium, and pays tribute to the —s 
personality and scholarly achievements of a man whom many of you knev 
as a friend and teacher. 


Since 1947 the University of Illinois College of Law has been conduct- 
ing a series of short courses for practicing lawyers and judges. These 
popular courses have covered a wide range of legal topics, from labor law 
to title examination and from school and municipal finance to the drafting 
of legal documents. It is apparent however that the maximum lawyer in- 
terest has been aroused by those subjects related to trial procedure and 
technique, ¢.g., the highest registrations to date accompanied courses in 
“Trying Negligence Actions,” “Trial Evidence,” and “Problems in Trial 
Practice.” One does not need to search far for an explanation; the personal 
injury suit, particularly as it arises from the automobile accident, looms large 
in the practice of most lawyers. It is in recognition of this fact that the 
Law Forum has decided to devote two issues to “Automobile Negligence 
Cases.” 


The substantive law of the automobile accident is as broad as the law 
of negligence. Once the courts decided that the automobile was not a 
dangerous instrumentality the great and growing bulk of the automobile 
cases was forced into the negligence mold. No attempt has been made in 
this symposium to cover in detail so amorphous a mass of material as the 
substantive law of negligence. However difficult that law may be to apply 
to shifting factual situations it rests on certain well-established principles 
which are familiar to most practitioners. These basic principles have been 
covered, but the encyclopedic, cataloguing style, with detailed discussion 
of all aspects of negligence law, has not been used. 


Just as the substantive law of this subject fits into the larger area of 
negligence so the procedure in automobile cases is but one phase of the 
trying of law actions in general. Some duplication with prior procedural 
issues of the Law Forum is inevitable in the process of trying to isolate the 
automobile case from its larger environment. However, the duplication 
has been held to a minimum and in treating such subjects as parties and 
pleadings the peculiar application of those items to automobile negligence 
cases has been stressed. 








This symposium is meant to be intensely practical so that it can serve 
as a kind of handbook in the processing of an automobile case. The articles 
are arranged in chronological order thus enabling the reader to proceed 
from the initial investigation of the case to its ultimate disposition. As is 
always true in dealing with subjects of this type, much of the material may 
seem elementary to the experienced practitioner but will be invaluable to the 
younger lawyer. However, even the expert will find it enlightening to 
compare his ideas with those of other leaders in this important field. 


Articles in legal publications usually resort to rather heavy documenta- 
tion and the footnotes per page not infrequently equal the textual material. 
In most areas of the law this is desirable since the usefulness of the article 
is directly related to the precedent upon which it is based. Few writers 
indeed speak with the authority of a Wigmore or a Williston and if the 
statements are to influence a court or guide a lawyer’s course of action 
they must show their basis in statute or decision. 

Not all subjects lend themselves to this technique however and some 
should rely on the practical “know how” of the author in order to be most 
effective. Two such articles appear in this issue—“Investigation and Prepara- 
tion of an Automobile Case” and “Settlements in Automobile Litigation.” 
Both articles deal with aspects of automobile litigation that are of vital 
concern if the lawyer is to successfully represent his client. Yet these aspects 
have been neglected by the periodicals because of their practical and highly 
individualized character. In dealing with them the Law Forum recognizes 
these difficulties but believes that helpful hints can be given even on so 
generalized a subject. These articles naturally rely heavily on personal 
experience and illustrative material. Asa result they make highly entertain- 
ing as well as informative reading. 

“Basis of Liability” and “Defenses to Liability” are, as the titles indicate, 
concerned with those fundamental principles which form the substantive 
basis for the automobile suit. In the former the writer starts with what 
might well be called the philosophical side of liability and explores the 
historical origins of our present law. From this point he moves to a discus- 
sion of such items as negligence, contributory negligence, proximate cause, 
elements of a cause of action, liability in passenger cases, and determining 
whom to sue. The companion article on defenses represents the other side 
of the coin and is therefore closely related to it. 

“Venue, Parties and Pleadings” rounds out the spring issue by taking 
the lawsuit through the pleading stage and up to the point of preparation for 
the trial itself. The summer issue will begin with “Preparation for the 
Trial.” 

One of the perplexing puzzles in any lawsuit is knowing whom to sue. 
Peculiar problems arise in automobile litigation because of presumption of 
ownership and agency. For this reason a student note, “Presumptions and 
Burden of Proof as to Agency of Driver,” has been prepared and appears in 
the student section of this issue. 


Joun E. Crrpset 
Editor, Law Forum 
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The following tributes to Professor McCaskill were prepared to represent the 
sentiments of the administration, faculty, and alumni of the College of Law, University 
of Illinois. 


The first time I recall beimy aware of Professor Oliver L. McCaskill was 
when in the early 1920's I heard him speak from the floor at a meeting of the 
Association of American Law Schools. He was speaking on some phase of 
civil procedure. Professor McCaskill was always articulate and particularly 
so on the subject of procedure, in which area he was already at that time an 
authority. He was then a member of the staff of Cornell University. Later 
he was to become a recognized leader as a teacher and writer in the field of 
procedure. I was then a relative newcomer in teaching, a youngster who 
was attending one of my first meetings of the Association. I remember feel- 
ing that what Professor McCaskill said made sense and, though he was several 
years my senior and seemingly a person of importance in the Association, | 
decided to speak to him and to commend him on his remarks. To my relief 
and pleasure I found him easily approachable. It was only a matter of 
minutes before we were conversing like old acquaintances. Our friendship 
stemmed from that time and grew in warmth through the passing years, and 
especially later when we became associated as colleagues at Illinois. 

Professor McCaskill was born on December 6, 1877, in Taylorville, 
Illinois. He received a Ph.B. degree from the University of Chicago in 1901, 
and the J.D. degree, cum laude, from Chicago in 1905. The year of his 
graduation from law school he entered into the practice of law in Chicago 
with his father under the firm name of McCaskill and McCaskill. This re- 
lationship continued until 1914. In 1912 he married Fannie Bell. To this 
marriage two children were born, Margaret Jane and Daniel. Mrs. McCaskill 
preceded him in death. 

From 1911 to 1914 he was a lecturer on law in the University of 
Chicago, and during the same period he also lectured in the John Marshall 
Law School of Chicago. In 1914 he left the practice and became professor 
of law in the College of Law of West Virginia University, where he remained 
for two years, and then moved to Cornell University. He was at Cornell until 
1926. That year he accepted a call to the University of Illinois, and that 
marks the beginning of the era of our close association. Throughout his 
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teaching career, for the most part he taught procedure and that is what he 
taught at Illinois. He remained at Illinois until his retirement in 1946 at the 
age of sixty-eight. But no sooner was he retired than he accepted a position 
in the Hastings College of Law in California where he was in active teaching 
at the time of his death. He died in San Francisco on January 14, 1953. 


Here at Illinois we knew him as “Roy McCaskill.” It was easy to get 
on an informal basis with him. He was a genuine individual whose per- 
sonality was warm and cordial. He was a friendly man, generous and 
hospitable. As a teacher he was colorful and stimulating. He was respected 
by his students and they also had a real affection for him. He was a good 
colleague. He loved an argument and was ever ready to do battle, in the 
classroom and out, in support of his contentions. Faculty meetings with him 
present were never monotonous. He spoke with emphasis, and what he said 
was always provocative. This was especially so because his position on any 
particular subject was not always predictable. On scholarly writing, char- 
acteristic of him, he had positive views. He felt that much of what was 
being written was mere busy work. This is not to be taken to mean that he 
did not produce. He published numerous articles in legal publications and 
he was editor-in-chief of the Illinois Civil Practice Act Annotated. His 
views on writing had to do with the circumstances under which a man 
writes. His attitude was that when a man writes he must have something to 
say and he must want very much to say it. He wrote that way and often 
when he wrote, he wrote from a sense of mission. What was perhaps his 
greatest contribution was made when he was a member of the drafting com- 
mittee of the Illinois Civil Practice Act, and later when he was Editor of 
the Illinois Civil Practice Act Annotated. 


“Friend after friend departs; 
Who hath not lost a friend? 
There is no union here of hearts 
That finds not here an end.” 


Avsert J. Harno * 





lon 
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Roy McCaskill celebrated his seventy-fifth birthday on December 6th 
last. On this day, in the Hastings College of Law, San Francisco, he met his 
law class as usual. An amiable conspiracy between students and faculty, 
unknown to this able teacher of legal procedure, had decreed that class room 
procedure on this day would be anything but normal. The first student 
entered. He put an apple on the desk. The second student arrived and 
added his apple. In Indian file the class came in. Apples covered the desk. 


* Dean and Professor of Law, College of Law, University of Illinois. 
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Some rolled on the floor. The class was finally seated. Professorial poise 
returned. Semi-composure was restored. The lecture began. Then the 
Dean walked in, placed an apple on the desk. With measured tread the 
faculty, in single file, came in and left their respective apple greetings on 
birthday number seventy-five. The law of common-law actions and their 
statutory descendants went out the window. With the inquiry “What, no 


ss)? 


oranges?” Roy surrendered to the mood of the occasion. 


A simple incident, this, but symbolic of the respect and affection with 
which Roy McCaskill was held by his students, his colleagues, and his 
friends. He was a lovable personality. His affection for people ran deep. 


Oliver LeRoy McCaskill was born and raised in Taylorville, Illinois. 
Upon finishing high school he entered the University of Chicago where, in 
1901, he obtained his Ph.B. degree. In his early years he had some thought 
of entering the ministry, but decided to follow in the footsteps of his father, 
a lawyer. McCaskill entered the Law School of the University of Chicago 
and there obtained his J.D. degree, cum laude, in 1905. Roy and his father 
then formed a partnership for the practice of law in Chicago which they 
continued for nine years. 

Roy McCaskill and Fannie Bell were married on October 1, 1912. It 
was a happy marriage. Two children were born to them. Margaret Jane 
Marsh of San Mateo, California, and Daniel, a physician and surgeon of 
Santa Rosa, California. soy sustained a great loss by the death of his wife 
in 1942. 

During the period of his law practice Roy’s interest in law teaching 
developed. From 1911 until 1914 he taught part time in John Marshall Law 
School, Chicago, and did some lecturing on bankruptcy in the School of Law 
of his alma mater. 

Upon dissolution of the partnership with his father he left practice and 
devoted the rest of his life to full time law teaching, first at the University 
of West Virginia for two years, Cornell University for ten years, the Uni- 
versity of Illinois for twenty years, and finally at Hastings College of Law 
from the date of his retirement from the University of Illinois in 1946 until 
the date of his death, in Franklin Hospital, San Francisco, January 13, 1953— 
a span of thirty-eight years. 

Roy McCaskill was tough of body and tough of mind. He could fish 
the trout streams of the Rockies for days without tiring. On one occasion, 
when in his late fifties, being caught at nightfall in the Montana mountains 
miles from camp he and his younger companions forced their way over 
ridges of dense forest to arrive at camp at daybreak, an event which Roy 
immediately celebrated by a swim in the glacial waters of Quartz Lake. 

Roy was painstaking, even meticulous, in his study and statement of 
the law. His judgments were carefully arrived at but having arrived he was 
hard to dislodge from a position taken, a mental trait preserved for posterity 
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in a classic series of argumentative papers exchanged between himself and 
Judge Clark of the Circuit Court of Appeals of the Second Circuit. In his 
teaching methods McCaskill was inspirational. He stressed legal reasoning 
and methods of working with legal problems. He was an educator within 
the original meaning of that term. 

During all of his long period of teaching Roy McCaskill was a devoted 
student and teacher of the law of pleading, practice, and procedure. He 
came to the University of Illinois in 1926 to take over the procedure courses 
which for years had been given by Judge O. A. Harker, former Dean of the 
Law School. His professional interests, however, were wide. He was a 
member of the American Bar Association, the Illinois State Bar Association, 
and local bar associations. He was a regular attendant at and participant in 
their meetings and in the meetings of the Association of American Law 
Schools. He was a member of the Order of the Coif, honorary law 
fraternity. 

When the Illinois State Bar Association undertook its ambitious task of 
recommending to the General Assembly a complete overhauling of the 
state’s law of procedure, McCaskill was a member of the Association’s 
drafting committee and its technical adviser. Upon enactment of the Civil 
Practice Act in Illinois in 1933 McCaskill became general editor of the 
Annotated Edition of the Civil Practice Act. In 1938, large numbers of his 
lawyer friends urged him to become a candidate for a vacancy on the Su- 
preme Court of Illinois. He made a good race and developed strong support 
for his candidacy in the Convention but was not nominated. 

During his sabbatical leave in 1937, McCaskill devoted several months 
to a study of judicial procedure in selected states of the United States, in 
England, and on the Continent. 

While here at the University, McCaskill was a member of Trinity 
Methodist Church. He was a member of the Kiwanis Club. He was also a 
member of the Masonic Order and later of the Bohemian Club of California. 
Whether on a national, state, or community level McCaskill contributed his 
time, thought, and energy to the accomplishment of public aims. 


Roy McCaskill possessed boundless energy, evident in his rapid walk 
and in his enthusiasm for his work and for his play. Upon retirement in 
1946 he took up his new duties at Hastings as a member of the celebrated 
“65 Club,” with as much zest as if it were his first position. He had a flair 
for the dramatic and, on occasion, momentarily could be volcanic. 


When on the bench hearing practice court cases, student counsel would 
ask him questions, McCaskill, enjoying their discomfort but aware of the 
learning process then being inculcated, would reply: “Questions are for the 
class room. Counsel are to try their cases in their own way. When you get 
through I’ll rule on the issues.” But in his office and in the class room after 
class and in the halls he talked law with students many more hours than he 
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spent in formal instruction. McCaskill took a keen and continuous interest 
in student activities. He was active in Phi Delta Phi Law fraternity, in 
Phi Kappa Phi, and in his own social fraternity, Phi Gamma Delta. 
Hundreds of lawyers, many of mature years, graduates of the va- 
rious law schools where he has taught, are now and for many years will be, 
holding positions of responsibility and trust on the bench and at the bar 
and in other walks of life. They learned their legal procedure from 
McCaskill. They learned much more than that, for in his teaching emphasis 
was not thrown primarily upon dogmatic rules of law but upon the objec- 
tives of the law, upon its spirit, and upon its methods all welded together by 
an orderly procedure to achieve the ends of justice between men. 
Of Roy McCaskill it can be said: “He fought a good fight. He finished 
his course. He kept the faith.” 
—Memorial from the University Senate, 
University of Illinois * 





C) 
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Fortunate are we who sat at the feet of this man and received of his 
great wisdom, skill, experience, and learning. He gave generously, vigor- 
ously, and sometimes boisterously to his students. None who entered his 
classroom, irrespective of his scholastic standing, but left it a more informed 
and better student. None who studied under him but left the law school 
prepared to embark upon his career in the law. None who had contact 
with him but learned to love, admire, and revere him. 

He had the qualities, spirit, instincts, and skills of the advocate. He had 
the knack of imparting to his students a taste, interest, and feel for the law. 
The toll of the hour bell was an interruption, not an ending of the session. 


He feared no one or anything. He was confident and outspoken in his 
beliefs. He was a master of articulation, oral, and written. He had the 
spirit of the crusader. He was ever eager and alert. He was cheerful, 
bright, and witty. He was always in good humor. He was given little to 
bitterness, though at times he was cryptic. His classes were lively, interest- 
ing, and on occasion explosive. He drew his students one and all into 
classroom discussion. He had an infinite variety of apt hypotheticals and 
illustrations. There were no A’s and B’s or John Doe’s or Richard Roe’s who 
contested with each other in his classes. They were Miss Hanson in the 
first row and Mr. Warren in the rear, or the president of the University and 
the mayor of the town. The subject matter was not Blackacre but a certain 


* Prepared by Professors William E. Britton, Russell N. Sullivan, and Edward W. 
Cleary of the College of Law and Fred B. Seely, Professor Emeritus of Theoretical and 
Applied Mechanics. This memorial was presented to the University Senate on February 
2, 1953 by Professor William E. Britton and made a part of the minutes of that body. 
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lot down the street familiar to all or a student hangout near the law school. 
The suit was not one for damages arising out of a mere automobile accident. 
Rather, the circumstances were that Mr. Stone, while driving Miss Miller, 
the girl sitting next to him in class, home from the Junior Prom in his 
father’s car, gave more attention to her than to the task at hand and either 
ran upon Professor Lyman’s lawn and against his rare shrubs or into the new 
automobile the professor was driving down a cross-street with due care and 
caution. The law was at hand. It was life. He knew it. His students 
felt it. 


An incisive thinker he was, with the rare gift of ability to teach others 
to think incisively. He must have selected the teaching of practice, pleading, 
and procedure because it called for close analysis and particularity of 
thought. Another inducement must have been that it was difficult to master 
and still more difficult to teach. He had the skills; he mastered both. 


The substantive law imparted by other professors came alive in his 
classroom. He taught well that the lawyer must acquire the skill to plead 
his facts with the substantive rules plainly, concisely. There was no easy 
road. He frequently expressed his contempt of what he called easy pleading. 
Pleading was to him a means to an end and not an end in itself. 


He was impatient and abhorrent of pleading frills and gadgets. He was 
of the school of those who believe a plaintiff should demonstrate in his 
complaint that he has a cause of action before being permitted to invoke the 
processes of the court and requiring the defendant to make answer, rather 
than merely give notice that he thinks himself aggrieved and require the 
defendant to speculate by discovery or bill of particulars the true nature 
of plaintiff’s claim. 

But with all he was an ardent advocate of modern pleading, practice, 
and procedure. He gave generously of his talents, skill, and learning to that 
end. Most outstanding in that regard were his great contributions in the 
drafting of the Illinois Civil Practice Act. Many are his articles in law 
journals and other legal publications. 


He was not a man to rest. Though retired several years ago as a mem- 
ber of the law faculty at the University of Illinois, he immediately embarked 
upon, and continued to the day of his death with undiminished vigor and 
inspiration, the pursuit of his teaching at Hastings College of Law, as well 
as his constant efforts to obtain common sense and sound practices in his 
chosen field of the law. To the very end, he was leading a crusade for 
improvement in the Federal Rules of Civil Procedure. For several months 
preceding his death we had been carrying on a vigorous and lengthy cor- 
respondence in that regard. I had the rare good fortune of seeing him in 
San Francisco in September at the 1952 meeting of the American Bar 
Association. He was much in evidence at the various sessions. I spent 
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several hours reviewing with him the developments of the movement of the 
California Bar, which he had sparkplugged, for revision of the Federal Rules. 


He loved life and his fellow men. He was ever willing to help others. 
He was kindly, sympathetic, and understanding. Former students in and out 
of law school always found him receptive and sympathetic to their problems. 
An inquiry on a difficult problem of practice or pleading was always 
answered. He was at home with everyone in the law, the student, his 
colleagues, the practicing lawyer, the judges of the courts. He commanded 
the outspoken respect and admiration and affection of all. 


He is a man who will live with us always. He left a heritage afforded 
but few. To us, to whom he imparted his knowledge and spirit, he has not 
died. He was not Professor McCaskill either in law school or when he 
embarked on the law. He was “Mac.” Ever will he be at our side. That 
which he left undone we gladly undertake for him. 


ALBERT E. JENNER, JR. * 


* Member of the firm of Johnson, Thompson, Raymond and Mayer, Chicago. 
Alumnus of the College of Law, University of Illinois. Past President of the Illinois 
State Bar Association. 





INVESTIGATION AND PREPARATION 
OF AN AUTOMOBILE CASE 


BY ERWIN W. ROEMER* 


INITIAL INTERVIEW 


THE FIRST CONTACT with the client is very important. It not only 
gives the lawyer an opportunity to appraise the client, but if the interview 
is properly directed, it tends to establish confidence in the client that he has 
selected the right lawyer. One of the early questions will be: “What will 
you charge for handling my case?” This presents the lawyer with an 
opportunity to explain that personal injury cases on behalf of plaintiffs are 
usually taken on a contingent basis; that is, if there is no recovery the client 
will owe the lawyer nothing for his services, and only need reimburse the 
lawyer for court costs and any other expenses advanced, such as for tran- 
scripts of depositions, which usually do not run into a large amount. 
Lawyers representing plaintiffs usually ask thirty-three per cent of the net 
recovery (after the payment of court costs, witness fees, and other expenses 
incidental to preparation or trial). Some contracts are taken on a twenty- 
five per cent basis if the case is settled before trial; and some trial lawyers 
never exact more than twenty-five per cent of the recovery even after a 
trial. Many lawyers regard the investigation of the claim as a part of the 
legal service included in the contingent fee. 


Contract of Hiring 


Before the first interview is concluded, it is well to reduce the under- 
standing to writing. A simple form of such contract of hiring is as follows: 


*ERWIN W. ROEMER. University of Chicago; LL.B. 1912, Chicago- 
Kent College of Law; partner in the firm of Gardner, Carton, Douglas, 
Roemer & Chilgren, Chicago; formerly President of the Chicago Bar 
Association (1947-48). 
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Name 





Address 





Telephone Number 


I hereby employ. as my 





attorney to prosecute my claim against. 





and others arising out of personal injuries received by me on the. 





day of , 195_, at the intersection of 











and streets, in the City of 
I agree to pay. ‘ for his legal services 
all court costs and other necessary expenses in litigating this claim, 








and a sum equal to_______percent of any recovery by settlement or 
trial. 


It is understood that said attorney will make no settlement of this 
case without my approval. 


Dated at , this. day of 
., = 


Accepted: (SEAL) 














Attorney’s Lien 
A statute of the State of Illinois* secures the attorney to the extent of 
a lien, which he can establish by serving a notice on the defendant in the 
manner specified in the statute. Service of this lien notice is usually ac- 
complished by registered mail. A simple notice of lien follows: 


To: 








You are hereby notified that 


and » her husband, have employed me 
to represent them in the prosecution of their claims for personal injury 
and property damage arising out of the accident that occurred on 











the day of » 18 ,at_ the 
intersection of. and 
streets, in the City of. ; and that I claim an 





attorney’s lien to the extent of % of all sums paid in settlement 
or recovered on a trial by virtue of my said contract of employment 
and the provisions of the Attorney’s Lien Act of the State of Illinois. 





Dated at , this day of 


5 Kes 
(Sgd.) 














‘Inu. Rev. Srat., c. 13, § 14 (1951). 
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Insurance Coverage 


If it is a defendant that employs the attorney, then the first inquiry is 
as to whether or not the defendant is insured, and if so, by what company 
and with what limits. The lawyer should ask to see the insurance policy. 
If the coverage is above the amount sued for, then usually all that needs to 
be done is to transmit the summons, with date of service noted on it, to the 
insurance carrier. Preferably this should be done by registered mail; but 
the client should be warned that the ad damnum may be increased at any 
time, and in that event a conflict of interest may arise between the client 
and the insurance carrier; and the client’s personal attorney should be con- 
sulted again. 

Should the ad damnum claimed be in excess of the insurance coverage, 
the client will be in need of further advice from his personal attorney. The 
attorney may ascertain that the case can be settled within the policy limits 
and that if the case goes to trial, the damages recovered may well be in 
excess of the policy limits and expose the client to liability for the excess 
recovery. Under such circumstances it might conceivably be to the interest 
of the client to point out his danger to the insurance company and demand 
that the case be settled. If the insurance carrier should ignore this demand 
and the client be subjected to a judgment beyond the insurance coverage, 
the carrier may be held guilty of bad faith and be required to pay the 
entire judgment, even though it be beyond the indemnity fixed in the policy. 


Written Statements 


After discovering the facts by investigation, they must be preserved. 
Trials in some metropolitan centers are not attainable in less than three 
years, and witnesses’ memories may fade if their statements are not reduced 
to writing. It is important that those written statements be signed (before 
disinterested witnesses if possible), for witnesses may be tampered with or 
may let friendships or sympathies overrule their consciences. In a case that 
was tried in another state and in which an unusually large verdict was 
returned, the defense attorney informed me that there was one disinterested 
witness to the accident who had given a favorable signed statement to de- 
fendant’s investigator shortly after the accident. She held an important 
position in a public library and was well-known for her religious and 
charitable activities. The defense counsel interviewed her a week before 
the trial. She acknowledged the truth of her statement and gave every 
evidence that she would stand by it. On the trial she was called as a witness 
by the plaintiff, and testified favorably to him. She acknowledged her 
signature to the statement and admitted that she had made the statements 
that were contained in it, but persisted in adhering to her testimony as the 
truthful narration of the facts. The verdict of $200,000 represented the 
difference between this woman’s origina] version of the accident and her 
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courtroom statement of the facts. The defendant’s attorney found that the 
badly injured boy and his mother and lawyer had spent four hours with 
this witness the night before she testified. Her sympathy for the injured 
boy had caused her to repudiate her original honest statement of the facts 
and to insinuate that she had been overreached by the investigator who 
took it. 


Use of Recording Machines 


Reflection upon such episodes prompts a suggestion: tape and other 
recording machines are now available at reasonable prices and in portable 
models. Their use should help mightily to prevent such miscarriages of 
justice, because the play-back should convince the jury that the interview 
was conducted fairly and not as misrepresented in the testimony of the 
witness. The interest of the jurors will be intrigued by the experience, 
and they probably will be able to recognize the voices of the witness and 
the investigator. The use of mechanical devices for recording testimony 
in pretrial examinations has received the approval of the Appellate Division 
of the New York Supreme Court, * and recently a judge of the Criminal 
Court of Cook County ruled admissible and praised the recorded confession 
of a criminal. The use of such a recorder will be helpful in interviews with 
the client or witnesses. As will be pointed out later, many good liability 
cases are lost by plaintiffs because they have lied about prior injuries, sick- 
nesses, and personal injury claims. One competent trial lawyer of the 
Chicago bar has had such bad experiences in this respect that even if a client 
says that he has never had any serious injuries, sicknesses, or prior claims, 
he insists that the client make an affidavit to that effect, because he has 
found that these clients later blame him for not having warned them about 
such questions. A recorded interview containing the lawyer’s questions and 
the client’s negative replies should dispose of the controversy. 


FACTUAL INVESTIGATION 


Preparation is the keystone to success in the trial of cases. In making or 
directing an investigation, the ultimate objective must be kept in mind: to 
present to the jury an accurate picture of the accident. The investigation 
begins with the first interview with the client. He can best brief you on the 
facts of the case, but the lawyer must remember that he will not always be 
objective in his narration. Not infrequently the client can see only his side 
of the case and forgets to mention additional facts which he thinks might be 
of help to his opponent. It is most important that the lawyer conduct a 
searching examination of his own client, and attempt to draw from him all 
the unfavorable facts as well as those that help the client. The plaintiff is 
deeply interested in the outcome of the case, and he should be, and fre- 


721 U.S.L. Week 2273 (Dec. 9, 1952). 
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quently is, able to give considerable help in the investigation of the facts. 
After other witnesses have been interviewed, there should be a further 
conference with the client to acquaint him with the results of the additional 
investigation and to get the benefit of the comments that the client may be 
able to make. Be sure to instruct your client not to discuss the case with 
anyone out of your presence. 


Promptness in Investigation 


Promptness in investigation is the first essential. Human nature being 
what it is, witnesses frequently favor the party whose representative first 
calls on them. From that time on, that witness is apt to be partisan and to 
align himself with the party whom he has favored with a statement. It is 
not an uncommon experience to have an investigator report that a certain 
witness said, “I have already given a statement about this case to so and so, 
I don’t want to make another. If you want to know what I’m going to say 
about the case, get a copy of that statement.” 


Objectivity 

All investigations should, of course, be conducted with the greatest 
integrity and objectivity. It is the actual facts that the investigator should 
be taught to develop and not the mere conclusions of the witness. Many a 
lawyer has found that a witness who has been induced to make a statement 
contrary to the facts, will go on the stand and relate the facts and not what 
he may have said in the statement. This may prove to be a disastrous 
boomerang. There is no profit in self-deception. 


Legibility of the Statement 


The good investigator is one who likes his work and persists doggedly 
until he gets all the facts. The first requirement in a statement taken from 
any witness is that the handwriting be legible. Investigators are often 
hampered in reducing statements to writing because they do not have 
proper facilities at the place where the witness is interviewed. Sometimes, 
also, the investigator’s hand becomes somewhat cramped from writing a long 
statement, and he may tend to become careless in the later stages of the 
writing. A statement that cannot be read easily by a jury is worthless to 
the party presenting it. It will lend credit to a witness attempting to refute 
it who claims that he did not read the statement before signing it. If the 
statement is not clearly legible the jury may conclude that the witness did 
not actually read it, because if he had tried he probably could not have 
deciphered it. 

It may seem that this point is over-stressed; but a sad experience prompts 
the emphasis. A young woman, running to catch an approaching street 
car, stumbled over a safety island and fell in front of the street car when 
it was so close that it could not be stopped. The plaintiff sustained a broken 
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back. She was the only occurrence witness who gave testimony with 
respect to the accident. The defendant had a number of witnesses to sup- 
port the motorman’s non-liability version of the accident. The defendant's 
attorney, anxious to overcome the effect of the plaintiff’s testimony on the 
jury, called to the stand as his first witness a young woman who was not 
only of good appearance, but also intelligent. She made an excellent wit- 
ness on direct, and stood up so well on cross-examination that the plaintiff’s 
lawyer became somewhat desperate. He asked her if she had given a writ- 
ten statement to the streetcar company; and when she replied in the affirma- 
tive, he asked her if she had read the statement before taking the stand and 
if it had refreshed her recollection. She answered that she had read the 
statement that morning in the lawyer's office, and that it had refreshed her 
recollection to some extent. The plaintiff's attorney then asked the de- 
fendant’s attorney if he could see that statement. Knowing that the state- 
ment contained nothing that conflicted with the witness’ testimony, the 
defendant’s attorney produced it; but he had forgotten that the statement 
had been written by an investigator whose long up-and-down strokes made 
his handwriting most difficult to read. The attorney had learned to do so. 
When the plaintiff’s attorney saw how illegible the handwriting was, he 
handed the statement to the witness and asked her to read it to the jury. She 
was unable to read a word of it and became greatly embarrassed. Her father 
was sitting in the back of the courtroom, and seeing the confusion of his 
daughter, he approached the defendant’s attorney and said, “I’m holding 
her handbag which contains her reading glasses. Do you want to offer her 
the help of these spectacles?” The defendant’s attorney eagerly seized upon 
this happy thought, but wore out the seat of his britches while he watched 
the futile efforts of the witness to read the script with the aid of her glasses. 
The jury returned a verdict for $10,000; and explained privately to the 
defendant’s attorney that it was this incident in the testimony of the first 
defendant witness that caused them to do so. Fortunately, there was a re- 
versal in the appellate court on a technical point that mitigated the severity 
of this penalty. 


Separate Memorandum 


In a separate memorandum the investigator should describe the witness, 
mentioning his age, appearance, education, and the probable impression that 
he will make upon a jury. The investigator should also record the name 
of some near relative or friend of the witness who would know the 
whereabouts of the witness if he moved before the trial, which sometimes 
may not take place until three, four, or even five years after the suit is 
filed. Inquiries should always be made as to whether or not the witness 
knows of any other witnesses or whether he knows where additional in- 
formation may be obtainable. Where the response is in the negative, it 
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may be wise to add to his statement some such sentence as, “I know of no 
other facts connected with the accident.” 


Personal Visit to Accident Scene 


As a part of the investigation, every trial lawyer should, if possible, 
personally visit the scene of the accident. It is surprising what benefits 
result from a personal inspection and how much easier it then is for the 
lawyer to reconstruct the scene for the jury in his opening statement. This 
knowledge will also help the trial lawyer correct witnesses when they make 
obvious misstatements about conditions. Many a trial lawyer has lost a case 
because he let a witness mislead him as to some physical fact that was con- 
vincingly refuted by the other side. It is trite, but necessary, to urge that 
every trial lawyer personally confer with each witness before placing him 
on the stand. The witness may be frightened by his prospective experi- 
ence, and the lawyer can do much to set him at ease by explaining the 
mechanics of a trial. And that witness will have greater confidence in him- 
self when he takes the stand, if he sees that the lawyer who interviewed him 
is present and ready to protect him. 


Use of Form Letter 


One of the best methods for obtaining statements from witnesses is to 
send out a form letter in which there are interrogatories for the witness to 
answer. Public utility companies use these form letters with great effec- 
tiveness. It is very difficult for any witness to refute any statements made 
in the answers to the interrogatories, because the answers are all in his own 
words and in his own handwriting, and are made in his home or office with 
no claim agent or investigator present to prompt him or suggest answers. 
While defending the streetcar company in Chicago for a number of years, 
the writer was able to defeat many cases largely by the impeachment of one 
of plaintiff’s witnesses with such a statement. In many cases the witness had 
completely forgotten that he had made the statement. Where individuals or 
corporations that are not public utilities are involved in accidents, the resort 
to such statements should be carefully weighed, because if such a statement 
is produced on a trial, a jury is apt to conclude that there is insurance 
coverage. 


Use the Language of the Witness 


This suggests the next caveat: every investigator should be cautioned to 
use the witness’ own language in reducing the statement to writing. There 
is great temptation to correct grammatical errors of the witness and to make 
his statements sound more felicitous; but if the statement is couched in the 
language of the investigator rather than that of the witness, a jury is apt to 
believe that the statement was influenced by the investigator rather than 
being the spontaneous utterance of the witness. 
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Signing the Statement 


It is a common experience to have a witness say that he did not read the 
statement before signing it, and that he assumed that the investigator had 
written down what the witness had said. It helps to overcome the effect 
of this escape to have some changes made in the body of the statement that 
are initialled by the witness. I also believe that it is helpful to have the 
witness write in his own handwriting just above his signature: “I have read 
the above statement and it is true.” Since it is sometimes claimed by the 
witness that something was added above his signature after he signed the 
statement, it is helpful to extend the downward stroke of letters such as f, g, 
and p in the last line of the statement, so that the signature of the witness will 
cross those lengthened downward strokes. It can be demonstrated that the 
signature of the witness was superimposed on those downward strokes. It 
is important if the statement covers more than one page, that each page be 
signed by the witness. If both sides of the same paper are used, the witness’ 
signature should also be on each side. It has been found helpful to add a 
postscript and to get a second signature from the witness. 


Use of Official Reports 


After the interview with the client, police reports should be obtained 
promptly. These reports are often very helpful. They usually contain 
the names of witnesses who should be interviewed. It is also well to have 
the police officers interviewed. They don’t always write everything they 
know about an occurrence in their reports, and frequently they can supply 
additional helpful information. In Chicago the police are not allowed to 
give signed statements, but usually they will talk quite freely to a friendly 
investigator. Bear in mind that the policeman is a trained observer. He 
usually gets to the scene of the accident early and notes place of accident, 
skid marks, where vehicles came to rest after the accident, their relation to 
each other, damage to vehicles, injuries to persons, etc. Not infrequently, 
they can be talked into naming possible additional witnesses not mentioned 
in their report, and they may reveal comments they have heard that might 
reflect upon one or the other party to the occurrence. 


In large metropolitan centers and elsewhere it is the practice of the 
Accidént Prevention Squads to take signed statements from the injured 
persons, from the prospective defendant, and from other witnesses. These 
statements made immediately after the happening of the accident are in- 
valuable. Copies of these statements are obtainable in Chicago, but in many 
other jurisdictions they are confidential and the police refuse to release them. 


Accident Prevention Squads also frequently take photographs of the 
scene of the accident and of the vehicles involved in the accident. If the 
police photographer is consulted with reasonable promptness, copies of these 
photographs can frequently be obtained; and, as I shall point out later, 
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photographs are very helpful in enabling the jury to visualize the scene 
of the occurrence and the place where the damage was done to the vehicles 
involved. 


Finding Witnesses 


Sometimes the injured person loses consciousness or is killed, and no 
witnesses can be obtained through that source. Moreover, the police report 
may fail to disclose the names of any witnesses. A great many persons who 
suffer unconsciousness experience what is called “retrograde amnesia,” which 
wipes out any recollection of what happened, sometimes for a considerable 
period before the accident. Since the burden of proof is on the injured 
person if he seeks to recover for his injuries, some witnesses must be found 
to establish the negligence. Witnesses to an accident are sometimes located 
by a neighborhood investigation. If the accident happened at a streetcar 
stop or transfer crossing, an investigator occasionally is able to find witnesses 
by appearing at the scene at the same hour as the accident happened, and 
interviewing persons who alight from public conveyances there or 
transfer to other vehicles. Another device is for the investigator to note the 
numbers on licenses of vehicles passing the scene at about the time of the 
accident and interview those drivers. When interviewing persons in the 
neighborhood, it is advisable, if the person interviewed says he knows 
nothing about the accident, for the investigator to take a short signed state- 
ment to that effect. It is not unusual to have these witnesses pop up on the 
trial to testify for the opposite side, and display a remarkable recollection 
of what they claim they saw. 


The Reluctant Witness 


Sometimes witnesses are reluctant to talk; they say “I don’t want to get 
involved,” or “I can’t afford to lose any time from my work.” The plain- 
tiff’s investigator usually can overcome this reluctance by appeals to their 
sympathies; and the defendant’s representative can stress how serious to 
him personally it would be to report back without a statement from the 
witness. Of course, all investigators should assure the witness that he will 
be paid for all the time he loses from his work; and the attorneys should 
see that this promise is redeemed, even if the verdict is adverse. When a 
statement is taken from the plaintiff by the defendant’s investigator, it is 
well to omit details of family status. The recital that the plaintiff is married 
and has four minor children may influence the jury to return a verdict in his 
favor notwithstanding the impeaching portions of the statement. Such in- 
formation may well be included in a separate memorandum. 


Statement Must Be Complete 


Complete statements should be taken from all witnesses. If something 
has been omitted from the statement, send the investigator right back. The 
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statement should include: location of the witness (in auto, at a window, 
etc.), speed of vehicles in miles per hour, place of accident, direction of ve- 
hicles before accident, where they came to rest after accident, conditions 
of weather and roadway, lighting conditions, estimates of width of roadway 
or streets, position of parked vehicles, skid marks, damage to vehicles, in- 
juries observed, etc. There are forms that can be purchased with suggestive 
items that will prevent oversights that otherwise might occur. If the wit- 
ness can be persuaded to make a sketch, it is wise to have him do so. The 
writer had a little girl as a witness in one case who could not describe in 
words what she had seen, but she could draw unusually well. While on 
the witness stand she was given a tablet and quickly drew a sketch of the 
location of the automobiles at the time of the accident and after they came 
to rest. It was very effective and her cross-examination was innocuous. 
After a witness has read his statement, he should always be asked whether 
he knows anything else about the accident that might be helpful. 


Photographs 


Photographs and plats are very helpful. Photographs ought to be so 
large that a jury can readily see what you want to demonstrate. In many 
cases it is advisable to take photographs a substantial height above street 
level. Experienced accident photographers often set their tripods on top 
of their automobiles to get a better photograph of the intersection or scene 
of the accident. Where this height is not adequate, attempts should be made 
to take the photographs from nearby roof-tops. Such photographs have 
been found to be very useful to drive home some salient point or points 
to a jury. Illinois lawyers should recall the appellate court decision ruling 
inadmissible posed photographs; * though the same court has ruled admis- 
sible photographs of the scene of the accident where they were introduced 
with the statement of counsel and admonition of the court that the jury 
should disregard the location of any movable objects which appeared in the 
picture. * 


The head of a large casualty insurance company just related to the 
writer a very interesting experience his company had had in connection 
with a sidewalk accident. A woman claimed she fell over a piece of wood 
that was one of three pieces being used as a support for a prop during the 
construction of a building on an important business street. A sharp investi- 

ator discovered that the architect in the course of the building’s construc- 
tion had had photographs made each week from a roof-top across the street 
from the building under construction. These pictures were not taken with 
a view to showing the wood foundation for the prop; but by blowing up the 
picture to huge size, the defendant’s attorney was able to demonstrate that 


* Burns v. Salyers, 270 Ill. App. 46 (3d Dist. 1933). 
* Carroll v. Krause, 295 Ill. App. 552 (2d Dist. 1938). 
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the base of the prop was a single 12 by 12 timber, and that it did not consist 
of the three pieces as testified to by the plaintiff. She had claimed one 
piece was projecting dangerously from the other two. When this proof was 
exhibited to the plaintiff's counsel during the course of the trial, he ran for 
cover and accepted a small offer of settlement that had been made earlier 
in the trial. 

Lawyers should keep up-to-date. New cameras and new techniques 
have been developed. The writer commends the use of colored pictures 
and stereo views where they help to visualize the scene. They will intrigue 
the interest of the jurors and dramatize the trial. Aerial photographs may 
be extremely useful where large areas are involved and close-ups cannot be 
obtained. 

At pretrial conferences, photographs and plats can be exhibited and in 
many cases admissions can be obtained from opponents as to their correct- 
ness. This will enable the trial lawyer to introduce the photographs without 
technical qualification, and also permit him to use the photographs and 
plat in his opening statement to the jury, when the plat, and perhaps the 
photographs, can be set on a stand where the trial lawyer can point out the 
scene and the jury can follow the explanation. 


Motion Pictures 

There is a difference of opinion among trial lawyers as to the value of 
motion pictures. The writer has found them to be very effective, though 
he has known of cases where juries seemingly have paid no attention to 
this form of impeachment. Sometimes these motion pictures may even 
have a profound effect on the liability of the defendant. For instance, in 
a case the writer defended for the Checker Taxi Company, the plaintiff was 
a newspaper vendor, who claimed that he was carefully crossing the street 
at the intersection of two business thoroughfares when he was struck by the 
taxicab. The defendant claimed that he ran out into the street in front of 
the Checker taxicab in order to sell a newspaper to the occupant of another 
automobile. Motion pictures taken of this plaintiff after the accident 
showed him running out into the street under hazardous driving conditions. 
While, of course, these pictures could only be offered to show the extent of 
the recovery, nonetheless, the observation of the plaintiff’s later activities by 
the jury would be likely to persuade the jury, without any argument on the 
part of the defendant’s counsel, that at the time the plaintiff was injured he 
was engaged in some sort of negligent activities. 


Difficulty of Obtaining Motion Pictures 


It is sometimes difficult to obtain motion pictures of cagey plaintiffs. 
The writer has had two interesting experiences. 

A public utility client was prejudiced against the use of motion pictures. 
In a suit brought by a police officer for alleged permanent disabling in- 
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juries, it was persuaded to try to get some motion pictures of the plaintiff. 
He had left Chicago and gone to Michigan, where he had a small chicken 
farm. The two operators kept the plaintiff's home under surveillance for 
nearly two weeks, most of the time from the vantage point of a neighbor- 
ing “Chic Sale.” When they returned to Chicago they reported that the 
only activity they had observed was that twice a day the plaintiff walked to 
the chicken yard, tossed out some corn, and immediately returned to his 
house. The defendant was a substantial utility, and it was suggested to 
these operators that if they wanted to get any more business from that 
utility they had better come up with something more tangible than the re- 
port they had made. They agreed, and asked permission to carry on for 
another week, saying that if they failed to produce any results they would 
make no further charge. 


On the first Sunday after the operators returned to Michigan they 
observed the plaintiff drive away in his Ford to attend a local church. While 
he was inside, in some unexplained way one of his rear tires went flat. The 
operators then maneuvered into a good position on the opposite side of the 
street for photographing plaintiff’s activities if he undertook to change the 
tire. The resultant motion pictures showed plaintiff engaging in that task, 
and without any apparent limitations of the motions of his back or any 
other part of his anatomy. 


In some way the plaintiff's attorney discovered that we had these 
motion pictures; and in the ensuing settlement negotiations the demand was 
dropped from $90,000 to $9,000, and the case settled. 


In a second case, the operators reported that the woman plaintiff never 
left her home. Twice each day she was observed to come out on the rear 
porch with a small female dog. She remained on the porch while the dog 
ran around the rear yard. After watching this for several days, these opera- 
tors got hold of a mongrel male dog and dropped him over the fence on a 
sunny afternoon when they saw the woman emerging from her house with 
her dog. As soon as the plaintiff noticed the strange dog in the yard, she 
took after her own dog with all the activity and resourcefulness of a com- 
pletely sound person. All this time the motion picture machine was grind- 
ing out a film version through a knot-hole in the solid rear fence. Those 
pictures were so damaging to the plaintiff that she lost her case on a trial. 


Plats 


Melvin Belli, of San Francisco, has pointed out the great value that a 
plat may have. He represented the driver of an ambulance who crossed an 
intersection against a red light and collided with another vehicle that was 
crossing the street with the green light. Under the California law, the 
ambulance would have the right-of-way if the siren of the ambulance was 
being sounded while approaching and crossing the intersection, even though 
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the traffic light was red for traffic moving in the direction of the ambulance. 
Mr. Belli said that he had a large plat made which showed the buildings 
that surrounded the scene of the accident for several blocks. He had a num- 
ber of witnesses who testified that they heard the sound of the siren for 
an appreciable time before the sound of the collision; and as each of these 
witnesses took the stand he had him place the initial of his last name at the 
place where he was at the time he heard the siren and the collision. At the 
close of this case, Mr. Belli said that these witnesses, some of whom lived 
two or three blocks from the point of collision, had located themselves in 
almost all directions from the scene of the collision. Belli argued that if 
all of these witnesses heard the siren a sufficient time before the sound of the 
collision, certainly there was no excuse for the driver of the private ve- 
hicle, who was right at the intersection, not hearing the siren and yielding 
the right-of-way to the ambulance. There was a substantial recovery by 
the plaintiff. 

Plats are also essential where accidents happen at places where three 
streets intersect. It is very difficult for a jury not familiar with the inter- 
section to orient themselves as to the conditions that obtained, merely from 
the oral testimony of the witnesses. The writer once tried a case of that 
type before a jury that returned a rather favorable verdict; but the foreman 
sought me out after the trial and said, “Why in Heaven’s name didn’t you 
bring in a plat? The intersection of the three streets confused us, and we had 
a devil of a time agreeing on our verdict.” 

Witnesses called by either side should be shown the photographs and 
plats and, if possible, oriented with respect to them. Some witnesses don’t 
understand plats; and they should be advised to say so frankly if they are 
asked any questions about a plat, and refuse to make any demonstrations 
on it. The oral testimony of such a witness may have been highly favorable 
and yet be discounted or destroyed by an obviously improper marking 
on a plat. 


SUGGESTIONS FOR INVESTIGATIONS ON 
BEHALF OF DEFENDANTS 


Much of what has been suggested in the preceding section for investiga- 
tions on behalf of the plaintiff is equally applicable to investigations con- 
ducted by the defendants. But defendants have the greater burden. In the 
first place, the injuries received by the plaintiff invoke a great deal of sym- 
pathy, and the plaintiff presents his evidence first. By the time the de- 
fendant’s case is reached the jurors may have some firm convictions that 
will be hard to dislodge. Experience teaches that more cases of probable 
liability are lost by plaintiffs because of false or inaccurate testimony given 
by plaintiffs than for any other single reason. 
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Every witness who takes the stand is required to swear or affirm to tell 
the truth, the whole truth, and nothing but the truth. The solemnity of 
this oath is not lost upon the jurors. Some courts are attempting to escape 
from the doctrine—false in one, false in all. Wigmore has condemned it as 
an unsound psychological doctrine. Yet many courts are still instructing 
juries that if they find that any witness in the case has intentionally testified 
falsely to any matter material to the issues in the case, the jury has a right 
to reject the entire testimony of such witness unless it has been corroborated 
by other testimony or facts and circumstances in evidence. Jurors pay a 
good deal of attention to this instruction, particularly where it is stressed in 
argument by the defendant’s counsel. It therefore behooves a lawyer 
representing a defendant to ascertain: all of the plaintiff's contentions and 
then to refute as many of them as he can, even though the contradiction may 
be on some immaterial point such as the weather conditions. For the same 
reason, the plaintiff's lawyer should strongly impress upon the client that 
he must tell the truth, the whole truth, and nothing but the truth, and should 
point out that it is better to admit some facts which the plaintiff might re- 
gard as unfavorable to himself, rather than to have that fact established by 
the defendant. 


Weather Reports 


Both lawyers should, of course, get copies of weather reports and know 
their contents. Juries accept weather reports as objective and accurate and 
are apt to be suspicious of witnesses who incorrectly state the condition of 
the weather. Weather reports may provide substantive evidence as well. 
The writer recalls a case where he had to prove not only an icy condition 
of a stairway but that the condition had existed long enough to permit its 
removal. Weather reports for the day of the accident and for three days 
before showed that the temperature had remained below freezing and that 
the icy condition did not proceed from a too recent thawing and freezing. 
The court permitted the case to go to the jury on this evidence, and the jury 
returned a verdict for the plaintiff, though the defendant produced a larger 
number of witnesses to contradict plaintiff's testimony about the icy 
condition. 


IMPORTANCE OF PREPARATION 


The importance of preparation may be brought home by relating the 
facts in another case that has just been reported to the writer. As I recall 
the narration, a woman accompanied by a female friend was driving a Ford 
automobile on a Virginia highway. The car suddenly left the road and ran 
into a tree, and both women were seriously injured, particularly the driver. 
When the towing truck went to pick up the wreck, one of the mechanics 
thought he observed that one of the front end assemblies had been reversed, 
and expressed the opinion that this might have caused the Ford automobile 
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to leave the road. A keen plaintiff’s lawyer followed this up and engaged 
employees of the Mechanics’ Institute at Richmond to look over this front 
end assembly. When these mechanics confirmed the suspicions of the 
tow-truck mechanic, the plaintiff's lawyer made a personal study of the 
correct way to put together a front end assembly of a Ford automobile, and 
had a model built to demonstrate the correct and the improper way of 
making it. The court demonstration was so successful that the jury re- 
turned a verdict in favor of the woman passenger for $50,000 and in favor 
of the woman driver for $280,000. 

This case illustrates not only the wisdom of adequate investigation, but 
also points out the persuasiveness of demonstrative evidence. It also points 
out the wisdom of interviewing the operators of the tow truck. Garagemen 
should be alerted to points of damage on the automobiles and sometimes 
even more important to the undamaged parts of the cars. Sometimes it is 
wise to preserve a damaged part for exhibition to a jury as another piece of 
demonstrative evidence. 


DEMEANOR OF THE WITNESS 


Where a witness has never been in a court before, the writer has found 
it helpful to have him observe a trial in another court while he is waiting 
to be called. It is well to suggest to the parties, and to any witnesses who 
may seem to need it, to dress quietly. Witnesses also should be counseled to 
be polite to the cross-examiner even if he is rough. The witness must be 
taught above all else that his function is to answer questions; to listen care- 
fully to each question and to answer that question and nothing more. It is 
vital to point out to the witness that if he volunteers any testimony, it will 
either be stricken or prolong the cross-examination. He should be told that 
he should not be hurried in his answers, that if he doesn’t understand the 
question, he should say so, and that ofttimes the only truthful answer is 
“I don’t know.” 


MEDICAL FEATURES OF THE CASE 


Investigation should start with the police. They not only make their 
own observations, but usually accompany the injured to a hospital and get 
an oral statement from the first examining surgeon. Ambulance drivers and 
their helpers are important sources of information, particularly as to whether 
or not the injured person was conscious or unconscious, in shock or other- 
wise, silent or talkative, etc. These persons often make observations at the 
scene of the accident that may be helpful on liability features of the case. 


Reference Books 


Every lawyer practicing in this field should have some medical and 
surgical reference books. A medical dictionary would seem indispensable. 


ROLES 
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There are medical books written especially for lawyers, such as Nervous 
and Mental Diseases, by Bernard S. Malloy; Medical Trial Technique, by 
Irving Goldstein and Dr. L. Willard Shabat. In the specialized fields of 
orthopedics and fractures there are many recent works that will be found 
very helpful. If there is anything complicated or doubtful about the in- 
juries, these scientific treatises should be consulted by the trial lawyer so 
that he obtains at least a general knowledge of the subject. Then he ought 
to confer with the attending doctors and the experts that he intends to use. 
A complete summary of the injuries, treatment, and expenses connected 
therewith should be prepared and kept up to date. 


The Hospital Record 


The best source of information about the injuries is the hospital record. 
There the lawyer will find a complete hourly record of the condition and 
treatment of the plaintiff. There also will be found the prior medical his- 
tory of the plaintiff and often enough the plaintiff’s version of how he was 
injured. Both lawyers should be familiar with the hospital record. At the 
time of his entry into the hospital, the patient usually is not thinking of the 
later law suit, and freely answers the intern’s questions. Many plaintiffs 
have been and are daily being impeached by what they said or did while at 
the hospital. 


Extent of Injury 


Many times after serious injuries the plaintiff presents an awful sight. 
With skilful plastic surgery and the lapse of time some of these victims 
make surprisingly good recoveries, and injuries that looked gruesome have 
all but disappeared. It is the practice of the more aggressive plaintiffs’ at- 
torneys to have photographs taken during convalescence to preserve the 
evidence of injuries. Photographs also are being exhibited of men and 
women in traction with the injured leg held high in an uncomfortable po- 
isiton. This demonstrative evidence speaks much louder than words. 


Because of these phenomenal recoveries, alert defendants’ lawyers often 
take moving pictures of the injured person after he is able to get about. The 
writer recalls a case where a window-washer fell from the second floor level 
when a window eyelet pulled out. He had so many fractures of his spine 
and limbs that when the writer notified the plaintiff’s attorney that a dis- 
covery deposition was desired, he replied, “Well, you know how badly he is 
hurt; you'll have to go out to his home to take it.” This the writer agreed 
to do; but to the surprise of the writer and the consternation of his own 
attorney, the plaintiff was able to walk into the writer’s office to give his 
deposition. He had made an almost complete recovery. If the case had not 
been compromised for a very reasonable amount, motion pictures of his 
post-hospital activities would have largely overcome the inflammatory 
recital of his injuries. 
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Many defendants are confronted with false claims of loss of hearing. 
To refute these claims, different investigators should be hired to engage the 
plaintiff in conversation under different circumstances and conditions. If 
off guard, these malingerers usually will betray normal capacity to hear. 
Many devices have been resorted to in court to test these “deaf” plaintiffs. 
The cross-examiner sometimes starts in a loud tone of voice and gradually 
lowers it to a normal pitch. Under the excitement of the examination, the 
deaf plaintiff displays normal hearing. A rather clever expedient was re- 
sorted to by a St. Louis defense lawyer, who had tried all the usual tests 
and even when shouting had been met with a blank stare by the plaintiff. 
The attorney then shouted to the plaintiff to put a finger in each ear and to 
hold them tightly in position. Then the cross-examiner started in a low 
voice and worked up to a shout without any reply or noticeable reaction 
from the witness. Suddenly the attorney said in an ordinary tone, “You 
may drop your hands now,” and the plaintiff promptly complied. His at- 
torney informed me that he was so highly embarrassed that he felt like 
crawling under the counsel’s table in the courtroom. 


The defendants’ investigators should try to uncover earlier x-ray pic- 
tures of the plaintiff. Many times these pictures will reveal the same ab- 
normality as the alleged traumatic pathology shown in the courtroom 
exhibits. This is especially true of x-ray photographs of the back, which 
often display anomalies that are congenital or developmental. 


Another source of valuable information to defendants is the applica- 
tion for driving licenses made by the injured plaintiff. These applications 
usually contain a question as to the physical condition of the applicant, and 
it is surprising to find how often plaintiffs claiming permanent disabling 
injuries state they have no physical disability in answer to this question. 


Nowadays one of the most frequent claims advanced is a lesion of an 
intervertebral disk. Defendants’ attorneys should read the latest medical 
review articles on this subject, confer with their medical consultants, and 
be prepared to cross-examine plaintiffs on their symptoms and their doctors 
on their x-ray and physical findings, because these injuries usually follow 
a rather well-defined pattern. 


ACTIONS FOR WRONGFUL DEATH 


Where a death has resulted from an accident, a coroner’s inquest is 
usually held. Because this proceeding is held within a day or two after the 
accident, it is wise for the attorneys to attend, if possible. Experienced 
coroners and their deputies usually bring out the salient facts and then 
extend to counsel representing the family of the deceased and the automobile 
driver the courtesy of asking additional questions. This privilege should not 
be abused or consist solely in repetitious questioning; but if properly con- 
ducted, additional and collateral facts may be developed that will prove 
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materially helpful on a later trial. If trial counsel have not attended the 
inquest, then the transcript of the testimony should be studied and ab- 
stracted. When preparing the abstract, it is well to mark important parts 
with a tab extending out beyond the page, so that the desired part can be 
found without the fumbling and delay that so often occurs when this has 
not been done. 

In Illinois the coroner’s verdict no longer may be put in evidence. 
After the Illinois courts had for years sanctioned its admissibility, they began 
whittling away at the rule until they finally ruled it out completely. * 


SEPARATE ACTIONS FOR PERSONAL INJURIES 
AND PROPERTY DAMAGES 


Where a plaintiff sustains property damages as well as personal injuries, 
he often collects his property damages, or a part of them where a so-called 
deductible policy has been issued, from his own insurance carrier under a 
collision policy. Under the terms of the policy, the plaintiff’s insurance 
carrier then is subrogated to the owner’s right to recover for this part of 
the cause of action. Illinois sanctions the maintenance of separate actions in 
such cases. ® 

There is danger in such separate suits that should be guarded against, 
lest a verdict of not guilty in the property damage action be pleaded as res 
judicata in the personal injury action. Many insurance companies farm out 
these actions to young lawyers—sometimes inexperienced—who file the 
property damage case in a justice court or in a municipal court where a 
quicker trial can be had than in the circuit court, where the personal 
injury action is usually filed; and the judgment in the property damage case 
is usually rendered long before the personal injury case is tried. It is the 
writer’s practice to confer with plaintiff’s insurance carrier promptly and 
to suggest that the property damage claim be joined in the personal injury 
action, so as to avoid conflict; and insurance carriers are usually glad to 
cooperate if the plaintiff's lawyer is favorably known. The insurance 
carrier usually will also allow a contingent fee for the recovery of the 
property damage. 

If separate actions are pursued, the plaintiff’s personal attorney should 
request the attorney for the insurance carrier to postpone, if possible, the 
trial of the property damage case until after the disposition of the personal 
injury case. If that delay cannot be accomplished, it behooves the plaintiff’s 
personal attorney to see that the property damage action is prosecuted with 
all the diligence, skill, and carefulness that is required to assure victory. 
This doctrine of res judicata cuts both ways; and it is just as important for 


*Spiegel’s House Furnishing Company v. Industrial Commission, 288 Ill. 422, 123 
N.E. 606 (1919). 
*Clancey v. McBride, 338 Ill. 35, 169 N.E. 729 (1929). 
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the defense to see that the property damage case is defended with full vigor 
to avoid a foreclosure of a defense on liability in the more important per- 
sonal injury case. 


PREPARATION OF THE FILE ON THE CASE 


Most busy lawyers tend to become somewhat careless; and it is not 
uncommon to see a lawyer poking through his entire file to find some paper 
or memorandum that should be accessible immediately. It promotes peace 
of mind and efficiency for the trial lawyer to know that his file is in good 
order with all available papers and information at his finger tips. The 
writer recommends that to avoid confusion and loss of face before court and 
jury, the file should be arranged so that in separate enclosures the following 
parts are segregated: 


1. The pleadings. There should be notations after each allegation in 
the complaint, or otherwise noted, as to whether or not that allegation has 
been admitted or needs to be proved. If this is done early enough, and 
some allegations known to be true have been denied in the answer, the 
plaintiff’s attorney can called upon the defendant for admissions, and if they 
are not forthcoming and the allegations are proved, the court may allow the 
plaintiff damages in proper cases. Some of these unjustified denials may be 
disposed of also during pretrial conferences if the plaintiff’s attorney is 
alert and raises the question there. 


2. Statements from witnesses, arranged alphabetically. There should 
be a note of the important parts of each statement, so that if the statement is 
to be used for impeachment purposes, the pertinent part can be found 
readily. 

3. Depositions. These should be abstracted, and marginal indexed tabs 
should mark the important parts for convenient reference. It is extremely 
embarrassing for the lawyer to look for some testimony that he knows is 
in the transcript but cannot locate promptly, and be prodded by the court to 
proceed. 


4, Exhibits. They are in constant demand during the trial and should 
be kept separately always. Extra copies of these exhibits should be provided 
for opposing counsel and the court, if they request them. And there are 
cases where it would be wise to provide copies for each of the jurors so 
that they can follow the testimony of the witness without conjuring up a 
mental picture, which may be distorted. 


5. Law briefs. While the practice is not followed very much in 
Illinois, it is very helpful to the court to have a trial brief submitted at the 
opening of the trial. A good trial judge will read such a brief carefully and 
will rule on points of law much more effectively. It should facilitate the 
trial substantially. Indeed, it is the writer’s opinion that if it develops in 
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the pretrial conference that there may be some hotly contested legal ques- 
tions, the judge should direct opposing counsel to submit trial briefs to the 
court and each other. This should save much time and reduce the idle 
hours of the jurors, about which there has been much complaint. When the 
file is opened it is well to include a sheet headed Trial Brief, on which should 
be noted all decisions bearing upon the issues that the trial lawyer and his 
associates may come upon in the law-reporting services and elsewhere. 
Otherwise an important decision may be hard to find when it is wanted. 
The trial brief should be prepared early; indeed a preliminary survey of 
the law may be of inestimable value in framing the charges and defenses in 
the pleadings. 

A separate trial brief for the use of counsel should contain a summary 
of the facts to be developed from each witness on direct and cross- 
examination. Where hypothetical questions are to be asked, counsel should 
itemize the essential components of the hypotheses which he intends to put 
to the expert witness as a basis for his opinion. This hypothetical question 
should have been discussed with the expert witness and have his approval in 
advance of the trial. 


6. Finally, there should be a separate enclosure for miscellaneous 
papers, copies of statements, and correspondence. 


The subjects of pretrial discovery proceedings, requests for admissions, 
interrogatories, and demands for listing of documents to be used, will be 
discussed in a later article of this symposium.’ All these legal props are of 
immense help to lawyers in preparation of their cases, and should be used 
freely. 


"See Dooley, Preparation for Trial, to be published in [1953] Law Forum, Sum- 
mer issue. 








BASIS OF LIABILITY 
IN AUTOMOBILE CASES 


BY HAROLD W. HUFF * 


CHARACTERISTICALLY, THE PERSON who has suffered an injury 
feels that someone else should pay for it. In no field of human activity is 
this more true than those cases in which injury has been inflicted through 
the operation of an automobile. The prospective plaintiff will come to the 
attorney with the attitude that he has been hurt and that this is the only 
thing that matters. There may be times when the disgruntled defense 
attorney will feel that this is true—particularly if the injury is a serious one. 
It is a fact that both courts and jurors find it difficult to maintain that clear 
distinction between questions of injury and questions of liability which exists 
in the theory of the law. 


PHILOSOPHICAL BASIS OF LIABILITY 


There is a philosophy that for every injury there should be compensa- 
tion and that philosophy finds supporters in the legal profession and even 
among the judiciary. Much of the apparent confusion in this field of the 
law may arise from the insistence of the courts upon adherence to a theory 
of the law which is at variance with the sympathies of the judges themselves. 
The practicing attorney cannot operate in the realm of philosophy and in 
his analysis of a claim presented to him and his preparation for and conduct 
of the prosecution of a case arising from such claim he must be conscious 
of and give recognition to those theoretical considerations which still 
represent the present state of the law insofar as the language of the opinions 
is concerned. 

In theory, there is no connection between the question of injury and 
the question of liability. 

In determining whether or not liability exists, or the proper basis upon 
which to proceed in any given situation, it is wise procedure to attempt to 
analyze the situation without consideration of the nature or extent of the 
injuries involved. After this analysis has been completed, the attorney can 
then review or revise his estimate, taking into account the effect reasonably 
to be anticipated from the nature and extent of the evidence he can produce 
upon the question of injury. 


*HAROLD W. HUFF. A.B. 1934, J.D. 1936, University of Chicago; 
partner in the firm of Eckert, Peterson & Leeming, Chicago. 
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Destructiveness of the Automobile 


The automobile is no longer a novelty. It has become an essential part 
of the existing social order. On the other hand, not a day passes that we are 
not reminded that injuries and fatalities arising from the use of the auto- 
mobile exceed those inflicted in the course of war. Both newspapers and 
radio contribute a daily recitation of stories of death and destruction in 
which the automobile has played a part. So predictable have these incidents 
become that before every holiday the National Safety Council issues a 
forecast of the number of fatalities which may be expected, and these 
predictions show a remarkable degree of accuracy. In short, it appears that 
we have learned to build machines which we have not learned to control. 
This is not an entirely unforeseen development. The voice of prophesy can 
be noted in quotations such as the following: 


“If not strictly a matter of judicial notice, it is a matter of common 
knowledge, that death and injury are of daily occurrence due to the 
inefficiency, negligence, or reckless conduct of those who are permitted 
to engage in the operation of these powerful machines. A mania for 
speed seems to have seized the minds and dominated the action of many 
of the automobile operators ... .”? 


“That the motor vehicle, on account of its size and weight, of its 
great power and of the great speed which it is capable of attaining, 
creates, unless managed by careful and competent operators, a most 
serious danger, both to other travelers on the highway and to occupants 
of the vehicles themselves, is too clearly a matter of common knowledge 
to justify discussion.” ? 


And in the State of Michigan, where the automobile might reasonably be 
said to have been born, an early voice of warning was also heard: 


“In the light of common knowledge courts can well take judicial 
notice of the automobile, not only as a most useful and pleasing means 
of swiftly transporting persons and property for pleasure or business, 
when properly controlled and cautiously driven, but as a vehicle in its 
possibilities so destructive when in the hands of careless and reckless 
drivers as to spread over the land the maimed and dead until it has 
belittled the cruelties of the car of Juggernaut.” * 


These statements were made in 1913! 


Automobile Not a Dangerous Instrumentality 


It is apparent that from the very beginning there was recognition of 
the fact that certain dangers were inherent in the operation of the auto- 
mobile. The automobile might have been regarded as a dangerous instru- 


Savoy v. McLeod, 111 Me. 234, 235, 88 Atl. 721, 721-722 (1913). 
* People v. Rosenheimer, 209 N.Y. 115, 121, 102 N.E. 530, 532 (1913). 
* Colborne v. Detroit United Ry., 177 Mich. 139, 149, 150, 143 N.W. 32, 35 (1913). 
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mentality and in some states it was declared to be such.* It is very 
questionable that the judicial determination that the automobile was a 
dangerous instrumentality and the owners thereof liable for injuries in the 
same manner and to the same extent as the owners of wild animals or the 
users of fire would have prevented or even seriously delayed the develop- 
ment and use of the automobile. Certainly that determination would have 
affected tremendously the law applicable to automobile negligence cases, 
for the whole development of that law stems from the fact that it was deter- 
mined that the automobile was mot a dangerous instrumentality. The 
philosophy supporting that determination was well stated in the very early 
days (1907) in the courts of Georgia: 


“It is not the ferocity of automobiles that is to be feared, but the 
ferocity of those who drive them.... They are not to be classed with 
bad dogs, vicious bulls, evil disposed mules, and the like.” ® 


In 1915, the Supreme Court of Iowa observed: 


“There is more or less danger in the use of vehicles of any kind. 
The motorcycle, the bicycle, the stagecoach, the ordinary carriage 
drawn by horses, all have their possibilities of peril and there is room 
for difference of opinion concerning the various degrees ef danger to 
be apprehended therefrom.” ° 


By 1917, the Supreme Court of Washington‘ could quote with approval the 
language of Johnson v. Cadillac Motor Car Company: ® 


“An automobile is not an article or a machine of an inherently 
dangerous nature. Alone and of itself it will not move, explode, or do 
injury to any one.” 

The conflicting philosophies met head-on in Illinois in 1919 in the case 
of Arkin v. Page.® ‘That case arose out of the death of Annie Marie 
Christiansen, a child three and one-half years old, who was killed when 
struck by an automobile being operated by George J. Page, a boy twenty 
years old. The automobile in question, owned by Seth H. Page, father of 
George, had been provided by the father for use of the members of the 
family. George drove the car regularly from the time of its purchase in 
1911 to the time of the accident in 1914. He had virtually unrestricted 
permission to use it. At the time of the accident he was driving from his 
home to Lewis Institute to see about registering for a summer course, an 
activity of which his father had no actual knowledge. It was the theory 


‘Miami Transit Co. v. McLin, 101 Fla. 1233, 133 So. 99 (1931); Greene v. Millar, 
102 Fla. 767, 136 So. 532 (1931); Judson v. Bee Hive Auto Service Co., 136 Ore. 1, 294 
Pac. 588 (1931). 

* Lewis v. Amorous, 3 Ga. App. 50, 55, 59 S.E. 338, 340 (1907). 

®*Neubrand v. Kraft, 169 Ia. 444, 448, 151 N.W. 455, 457 (1915). 

* Walters v. City of Seattle, 97 Wash. 657, 668, 167 Pac. 124, 128 (1917). 

* 194 Fed. 497, 501 (N.D.N.Y., 1912). 

* 287 Ill. 420, 123 N.E. 30 (1919). 
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of the plaintiffs that an agency existed between the father and the son and 
that for this reason liability could be imposed upon the father. This 
liability was predicated upon the theory of the “family purpose doctrine” 
and the argument that the automobile was inherently dangerous and that 
the father in entrusting the use of it to his son thereupon became responsible 
for all acts of the operator. The judgment for the plaintiff against the 
father (the action having been dismissed as to the son) was affirmed by the 
appellate court. In the Supreme Court this judgment was reversed, three 
justices dissenting. 

In the majority opinion Mr. Justice Dunn, citing authority from other 
states, held that the automobile is not so dangerous an instrument as to make 
the owner liable for injuries caused by it regardless of the agency of the 
driver. He then rejected the theory of agency under the “family purpose 
doctrine” and the judgment was reversed.*® The die was cast. Any con- 
tention that the automobile should be classified with wild beasts, fire, poison, 
or those objects inherently dangerous was repudiated. In theory, the rule 
of Arkin v. Page“ has remained the law in Illinois to the present time. 


Negligence Law Controls 


The alternative to the application of the doctrine of the dangerous 
instrumentality was to relegate automobile cases to the realm of negligence 
law, that law which had governed the operations of the horse and buggy. 
Critics of that decision persist, and never tire of the observation that the 
automobile is being regulated by “horse and buggy law.” This is stated 
disparagingly, but the real objection of such critics is that they do not like 
the law, and would not have liked it even as it applied to the horse and 
buggy. It is probably fair to state that the advent of the automobile actually 
provided a great spur to the development of negligence law. The horse and 
buggy were productive of surprisingly little litigation. The horse drawn 
vehicle moved at a relatively slow speed over relatively inferior highways. 
Whatever injury resulted from its use rarely became the subject of litigation 
and in Illinois in very rare instances did litigation of this character find its 
way into the appellate courts before the beginning of the Twentieth 
Century. ' 


EARLY ILLINOIS LEGISLATION 


For practical purposes, the automobile can be considered a creature of 
the Twentieth Century. Historically, the automobile and its ancestors 
may be traced to an early date, but familiar names such as Ford, Cadillac, 


For a discussion of the Illinois rules see Braunfeld, Family-Errand Doctrine in 
Illinois, Ins. L.J. 843 (1951). 

* 287 Ill. 420, 123 N.E. 30 (1919). 

* The earliest published “horse and buggy” case involving negligence in Illinois is 
Coursen v. Ely, 37 Ill. 338 (1865). 
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and Oldsmobile trace the beginning of production to about the turn of the 
century. In Illinois, the automobile first received the attention of the 
legislature in 1903 when there was adopted “An Act To Regulate Speed of 
Automobiles,” ** an Act of five paragraphs including the very interesting 
paragraph two: 


“Whenever it shall appear that any horse driven or ridden by any 
person, upon any of said streets, roads or highways, is about to become 
frightened by the approach of any such automobile or vehicle, it shall be 
the duty of the person driving or conducting such automobile or 
vehicle to cause the same to come to a full stop until such horse or 
horses have passed.” ** 


This apparent requirement that the operator of the vehicle read the 
mind of the horse was modified somewhat when the Supreme Court passed 
upon the validity of this Statute in 1905 in the case of Christy v. Elliott * 
and found that in substance the Statute required the vehicle to be stopped 
when, by the exercise of reasonable care and diligence on the part of the 
driver of the automobile, it might appear that a horse was about to be 
frightened. Notwithstanding the declaration of validity by the Supreme 
Court, the Statute had a short life and was repealed in 1913, 16 


By 1903 the automobile had also come to the attention of local authori- 
ties. In 1902 the City of Chicago found it expedient to adopt an ordinance 
requiring the licensing of drivers. The validity of that ordinance was 
attacked in City of Chicago v. Banker.*’ In the pleadings filed in that mat- 
ter it was alleged that there were in Chicago in 1903, fifteen hundred 
owners, users, and drivers of automobiles. The Appellate Court for the 
First District found the ordinance to be void as being discriminatory and 
beyond the power of the city council. While the unsworn allegations can- 
not be accorded the dignity of proof, it is reasonable to assume that the 
pleader sought to make his complaint impressive and would not be inclined 
to understate the use of the automobile at that time. Cannot the courts be 
forgiven if they did not then anticipate that by 1952 more than fifteen 
hundred cases would be filed every month in the Courts in Chicago alone 
arising out of the operation of the automobile? 


LAW MADE APPLICABLE TO AUTOMOBILE CASES 


What then were these “horse and buggy” rules which were made ap- 
plicable to the automobile? 


* Tut. Rev. Srat., c. 121, § 269(a)-(e) (1903). 
* Id. § 269(b). 

© 216 Ill. 31, 74 N.E. 1035 (1905). 

Tuy. Rev. Srat., c. 121, p. 2155 (1913). 

* 112 Ill. App. 94 (1st Dist. 1904). 
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Source of Negligence Doctrine 

Basically, the liability of a defendant arises from the application either 
of the law of negligence or the special branch of law designated as “wilful 
and wanton misconduct.” The earliest comprehensive discussion of the rule 
of negligence as applied in this state by an Illinois court appears in the case 
of Galena and Chicago Union R. R. Co. v. Jacobs.'* That case was decided 
in 1858 and arose from the death of a four and one-half year old child who 
was struck and killed by a railroad train. (As a matter of fact, most of the 
early cases in Illinois upon the question of negligence were railroad cases 
and the “horse and buggy” tag applied to this field of the law could be 
justified only by the fact that the courts in these cases were influenced by 
and in many cases did rely upon the early English case of Butterfield v. 
Forester,*® and other English cases, most of which did involve horses. 
Several of these cases were referred to by the Illinois Supreme Court in 
the case of Aurora Branch R. R. Co. v. Grimes, a case cited with approval 
and somewhat relied upon in the Jacobs case.) 

In general, the rule stated in the Galena case was that each person owes 
toward everyone else a duty to exercise ordinary care and that to recover 
in an action based upon the theory of negligence the plaintiff must establish 
“the fault of the defendant, and no want of ordinary care to avoid it.” (The 
statement of Lord Ellenborough in the Butterfield case.) That is almost 
precisely the statement of the duty authorized by the courts at the present 
time, but it was not arrived at without some deviation. 


Comparative Negligence 


In the Galena case, for example, there was announced a doctrine of 
comparative negligence (not to be confused with the statutory form of 
comparative negligence now existing in the State of Wisconsin, but not 
adhered to in Illinois). The statement of the court was: 


“We say, then, that in this, as in all like cases, the degrees of negli- 
gence must be measured and considered, and wherever it shall appear 
that the plaintiff’s negligence is comparatively slight, and that of the 
defendant gross, he shall not be deprived of his action.” ** 


There is a strong suspicion upon the part of many attorneys, partic- 
ularly defense counsel, that this rule is still being followed by juries of today, 
but it has been repudiated by the Supreme Court. In the case of Calumet 
Iron and Steel Co. v. Martin, ** Mr. Justice Scholfield argued that it was not 
the intention of the Galena case to state a doctrine which would permit 
recovery by a plaintiff who had been negligent, and supported this argument 


*20 Ill. 478 (1858). 

11 East 60 (1809). 

70 13 Til. 585 (1852). 

* Galena and Chicago Union R.R. Co. v. Jacobs, 20 Ill. 478, 497 (1858). 
72115 Ill. 358, 3 N.E. 456 (1885). 
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with a citation of cases continuing in almost unbroken sequence from the 
Grimes case to the date of his opinion. The effect of that decision is modi- 
fied considerably, however, by the voluntary statement that an instruction 
might have been given in terms of slight and gross negligence somewhat 
after the pattern of the Galena case. By the year 1894, the struggle was at 
an end. In the case of L.S. & M.S. Ry. Co. v. Hession, ** Mr. Justice Shope 
stated: 


“, .. the doctrine of comparative negligence as announced in the 
earlier cases was no longer the law of this State; and it is to be no longer 
regarded as a correct rule of law, applicable in cases of this character. 
. .. The doctrine announced in the later decisions . . . requires, as a 
condition to recovery by the plaintiff, that the person injured be found 
to be in the exercise of ordinary care for his own safety, and that the 
injury resulted from the negligence of the defendant.” ** 


Contributory Negligence 


Such, therefore, was the state of the law when the automobile appeared. 
It is worthy of note that from the original statement of Lord Ellenborough 
the requirement that the plaintiff must show the exercise of ordinary care 
as a prerequisite to the right to recovery is stated as being one of the two 
elements of the cause of action, one being no more important than the other. 
In other words, the failure of the plaintiff to exercise ordinary care was not 
regarded as a matter of affirmative defense to be interposed by the de- 
fendant, but it was considered essential to the proof of the cause of action 
that the plaintiff show that he himself was at the time of his injury in such 
status that he might ask the courts for redress. This is a rather stern ap- 
plication of the maxim that “one must not profit from his own wrong” and 
many courts have been critical of it. In many jurisdictions contributory 
negligence is treated as a matter of affirmative defense, but Illinois has 
adhered strictly to the original rule. Therefore, the irate prospective 
plaintiff, despite his broken limbs and injured feelings, must be informed 
that it is incumbent upon him to prove not only the fault of the defendant 
but his own exercise of ordinary care at the time of his injury. 


What is Negligence? 


“Negligence” is easily defined, but the application of that definition to 
a particular factual situation can be very difficult. The courts say, for 
example, that “negligence is the failure to exercise ordinary care” or that 
“negligence is the doing of an act which an ordinary reasonable person 
would not do or the failure to act as an ordinary reasonable and prudent 
person would act under the same or similar circumstances.” *° This standard 


* 150 Ill. 546, 37 N.E. 905 (1894). 

Id. at 556, 37 N.E. at 907; Note, 114 A.L.R. 830, 834-835 (1938) summarizes the 
Illinois cases regarding comparative negligence. 

* Pickering v. Corson, 108 F.2d 546, 548 (7th Cir. 1939). 
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of “ordinary care” is anything but definite. It is particularly indefinite when 
applied to the operation of an automobile, and there are few automobile 
cases in which some basis cannot be found for submitting the question of 
ordinary care to a jury as a question of fact. 

The procedures which are to be considered acceptable in the operation 
of an automobile are not fixed. For example, a Chicago newspaper, in a 
column of advice to the motorist, was recommending that a left turn be 
made by turning “inside” at the time that the state statute required that 
vehicles making such a turn pass to the right of and beyond the center of 
the intersecting streets—the opposite type of turn. There is anything but 
uniformity in the state laws which purport to govern the operation of 
automobiles. Nevertheless, in some states proof of the violation of one of 
these statutes or ordinances is sufficient to establish negligence. ** Illinois 
does not support that rule. In Illinois the proof of the violation of a statute 
or ordinance is considered prima facie evidence of negligence and is suf- 
ficient to cause the question of negligence to be submitted to the jury if the 
other elements of the cause of action are proved. *7 


Allegations of Negligence 


There are now so many statutes and ordinances in existence that it is 
a rare case in which it is not claimed that at least one has been violated, and 
that is probably the most ready source of allegations of “fact” essential to the 
statement of a good cause of action. In fact, the allegation of a cause of 
action has become so much a matter of form that some firms actually use a 
printed or mimeographed form in automobile negligence cases. Even those 
who do not go to this extreme use what virtually amounts to a form in the 
preparation of their complaint. Such complaints normally rely heavily 
upon alleged statutory violations with a supplement of general allegations 
of negligence and probably a brief paragraph or two by which the particular 
occurrence might be identified. As to the necessary allegation that the 
plaintiff was in the exercise of ordinary care, little more than that blanket 
statement is required. Drawing a complaint which will allege negligence of 
the defendant and exercise of ordinary care by the plaintiff is, therefore, 
rather simple. The lawyer who fails in that regard simply hasn’t tried. 


Proof of Negligence 
Proof is another matter. The directed verdict is becoming a rare thing 
in automobile cases. It can happen, since from time to time the appellate 
courts do repudiate verdicts where the finding of the jury on the question 
of negligence or contributory negligence is unsatisfactory. That possibility 
should not be ignored. 


* See the cases cited in 38 AM. Jur., Negligence, § 158 (1941). 

* Chapman v. Baltimore & Ohio R. Co., 340 Ill. App. 475, 92 N.E.2d 466 (1st Dist. 
1950); Stivers v. Black & Co., 315 Ill. App. 38, 42 N.E.2d 349 (3d Dist. 1942); Miller v. 
Burch, 254 Ill. App. 387 (2d Dist. 1929). 
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Proximate Cause 


Proof of the elements of negligence does not complete the plaintiff's 
case. There is the further, and sometimes more difficult, question of 
proximate cause. It may be very easy to show that the defendant was guilty 
of some fault, but it may be difficult to connect that fault with the plaintiff's 
injury. This poses less of a problem in automobile cases than in some other 
types of litigation, but it is still a major consideration. In order to sustain 
recovery, the plaintiff must show not only that the defendant was at fault 
but that the negligence complained of was the proximate cause of his injury. 
It need not be the sole cause. It is sufficient if it is one of the causes. 
However, the negligent act complained of must have resulted directly in the 
injury for which recovery is sought. *° 

This is best illustrated by a classic example. A common ordinance re- 
quires that automobiles be parked facing in a particular direction. There 
is a valid reason for this requirement, but it has nothing to do with the 
standing of the automobile. Assume that the defendant has parked his 
automobile in violation of this ordinance, that is, facing in the wrong direc- 
tion. Assume that a plaintiff has run into this standing automobile and has 
suffered injury. Ignoring the question of contributory negligence, it is 
clear that he can show that the defendant has violated an ordinance. He 
may then argue that, this violation being prima facie evidence, he has made 
out his case. The practitioner can expect just this type of argument from his 
client. He must not be deceived. The violation of the ordinance did not 
bring about the accident or contribute to it. There is, therefore, no re- 
lationship of proximate cause between the alleged negligence and the injury 
sustained, and in the absence of other proof, a verdict cannot be sustained. 
In short, and in the language of the layman, it is not enough that the de- 
fendant is “wrong”—that wrong “must have something to do with it.” 


Elements of a Cause of Action 


The elements of a cause of action in negligence can be summarized and 
are summarized in the type of instruction usually given in such cases. An 
example is the case of Stivers v. Black: 


“Instruction No. 3 is a stock form of instruction frequently given 
in negligence cases and in this instance it tells the jury that before the 
plaintiff can recover, he must prove, by a preponderance or greater 
weight of the evidence: 

1. That the defendant by its agent or servant was guilty of negli- 
gently operating its truck at the time and upon the occasion of the 
collision involved; 

2. That such negligence, if any, was the proximate cause of the 
injury to the plaintiff, if any be proved, 


* Chapman v. Baltimore & O. R. Co., supra note 27. 
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3. That at the time and upon the occasion of such collision, the 
plaintiff was in the exercise of due care and caution for his own safety 
as set worth and defined in the instructions, and unless the plaintiff 
proves all of said elements, then they should find the defendant not 
guilty. 

“The material allegations of the complaint, which charged negli- 
gence, specifically set forth the above three elements of the plaintiff's 
alleged cause of action, all of which it became necessary for the plaintiff 
te prove by a preponderance of the evidence in order to sustain his 
cause of action. An instruction embodying the above elements of the 
plaintiff's cause of action in negligence cases has been frequently ap- 
proved by Courts of Review of this State.” *° 


Thus far we have-examined the basis of liability in the ordinary negli- 
gence case. There are cases which are not ordinary. Consider the passenger 
cases, for example. 


BASIS OF LIABILITY IN PASSENGER CASES 


Ordinarily, passengers will fall into one of two groups—those who pay 
for the ride and those who do not. 


Passengers for Hire 


The person who rides in a motor vehicle as a passenger for hire is in 
no different position from one who takes the train. The carrier of pas- 
sengers for hire is under a legal duty to exercise the highest degree of care 
commensurate with the practical operation of the mode of conveyance 
adopted. *° The passenger is under little or no duty with respect to the 
operation of such a vehicle and may rely very largely upon the presumed 
skill and competency of the operator. While the carrier is not to be con- 
sidered an insurer, *' there is little inclination upon the part of jurors to 
excuse the carrier where a passenger has suffered injuries. Ordinarily, the 
carrier may expect success only if he can show the operation of some over- 
whelming and not to be anticipated intervening force or provide the jury 
with an alternative and equally acceptable defendant. Even in those cases 
where the collision has resulted from the fault of a third person, the jury 
are within their rights to return a joint verdict if they find even the slightest 
negligence upon the part of the carrier, ** and this is a common result in such 
cases. 

In the case of carriage for hire, pleadings and proof should reflect the 
special situation. Needless to say, because of the ease of proof, this type of 


* Stivers v. Black & Co., 315 Ill. App. 38, 44, 42 N.E. 2d 349, 352 (3d Dist. 1942). 

* Gordon v. Checker Taxi Co., 334 Ill. App. 313, 79 N.E.2d 632 (1st Dist. 1948); 
Louis v. Checker Taxi Co., 318 Ill. App. 71, 47 N.E.2d 351 (1st Dist. 1943). 

* Hannaher v. Blue Cab Co., 322 Ill. App. 277, 54 N.E.2d 257 (1st Dist. 1944); 
Heffernan v. Mandel Bros., 297 Ill. App. 272, 17 N.E.2d 523 (Ist Dist. 1938). 

* Cooper v. Safeway Lines, Inc., 304 Ill. App. 302, 26 N.E.2d 632 (1st Dist. 1940). 
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lawsuit is much sought after, and many complaints of “ambulance chasing” 
have centered about this type of claim. 


Non-Paying Guests 


The person who rides as a guest without payment for the ride comes 
under the operation of a special statute. 


“No person riding in a motor vehicle as a guest, without payment 
for such ride, nor his personal representative in the event of the death 
of such guest, shall have a cause of action for damages against the driver 
or operator of such motor vehicle or its owner or his employee or agent 
for injury, death or less, in case of accident, unless such accident shall 
have been caused by the wilful and wanton misconduct of the driver or 
operator of such motor vehicle or its owner or his employee or agent 
and unless such wilful and wanton misconduct contributed to the 
injury, death or loss for which the action is brought. 

“Nothing contained in this Section shall be construed to relieve a 
motor vehicle carrier of passengers for hire of responsibility for injury 
or death sustained by any passenger for hire.” * 


Theoretically, such person has no cause of action against his host for the 
negligence of the host. 

Statutes of this type are very common. Such statutes are in effect in 
thirty states.** One state, Connecticut, the first to enact such a statute 
(1927), was also first to repeal it (1937). Such a statute is frequently re- 
ferred to as a “hitchhiker law.” This characterization reflects one of the 
arguments used in support of the adoption of said statutes. The proponents 
of the law frequently pointed out the injustice of permitting large verdicts 
to be returned against those who had been kind enough to pick up a stranger 
along the highway to offer him free transportation. One might indulge in 
endless and profitless speculation as to what motivated the legislators who 
adopted the guest statute. It would be profitless because it is reasonably 
certain that none of them could have foreseen what was to happen to the 
law which they enacted. It is understandable that they might wish to 
exempt from the prohibition which they were placing upon certain types 
of actions those instances of intentional injury. Had the only exemption 
provided in the statute been that the host would remain liable for in- 
tentional injury to his guest, some of the problems might not have arisen. 
It is reasonable to assume, and the courts promptly so held, that the statute 


* Tu. Rev. Srat., c. 95%, § 58 (a) (1951). 

* The States adopting a Guest Statute are Alabama, Arkansas, California, Colorado, 
Delaware, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Massa- 
chusetts, Michigan, Montana, Nebraska, Nevada, New Mexico, North Dakota, Ohio, 
Oregon, South Carolina, South Dakota, Texas, Utah, Vermont, Virginia, Washington, 
Wyoming. 
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contemplated something in addition to intentional injury. After all, it would 
have been far easier to specify “{ntentional injury” than to use the terms 
“wilful and wanton misconduct.” 


Wilful and Wanton Misconduct 


Definition of the term “wilful and wanton misconduct” has given rise 
to double-talk unsurpassed in any field of the law. When an attack was 
made upon the constitutionality of the guest statute, the Supreme Court 
undertook to state the considerations which presumably motivated the 
legislature in adopting the law. 


“That there should be a difference between the liability of a person 
who, out of the generosity of his heart, renders gratuitously some 
service to his fellow traveler over those rendering such service for hire 
and barter, can hardly be questioned. Those who are charitably in- 
clined should not be restrained by fear of the consequences of their own 
charitable act and the recipients should not be permitted to gain by the 
generosity of their host. Undoubtedly the Legislature, in adopting 
this act, was aware of the frequency of litigation in which passengers, 
carried gratuitously in automobiles, have sought the recovery of large 
sums for injuries alleged to have been due to negligent operation, and 
where, in the use of the automobile, which is almost universal, generous 
drivers might find themselves involved in litigation that often turned 
upon questions of ordinary negligence. It was evidently the intention 
of the Legislature not only to correct this abuse but to promote the 
best interests of the people in their relation to each other.” * 


If that were the only statement upon the subject, one might conclude 
that the purpose of the statute is to relieve drivers of a liability for “or- 
dinary” negligence, but that there might be some other type of “un- 
ordinary” negligence to which liability might attach. Some states attempt 
a distinction upon that basis, and there are even statutes which purport to 
distinguish between “ordinary” negligence and “gross” negligence. ** This 
is a deceptively facile “distinction.” One wonders if those who use such 
terms have not lost sight of the definition of negligence with which they 
began. If negligence is to be regarded as a failure to exercise ordinary care, 
are we then going to go further and say that it was a “slight” failure or an 
“ordinary” failure or a “gross” failure to exercise such care? Surely 
“ordinary failure to exercise ordinary care” doesn’t make much sense. One 
would do well to keep in mind the classic observation concerning death 
and pregnancy—“either you is or you ain't.” There’s no such thing as a 
little of either. Have we not permitted our attention to be diverted from 


* Clarke v. Storchak, 384 Ill. 564, 579, 52 N.E.2d 229, 237 (1943). 
* Micu. Strats. ANN., c. 75(b), § 9. 2101 (1952); Fra. Stats. ANN., c. 320, § 320.59 
(1952). 
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the concept of negligence as a legal concept and transferred to the particular 
act of which complaint is being made? It is suggested that this is what the 
courts have done. 


In 1938, Judge Swan of the Circuit Court of Appeals for the Second 
Circuit was faced with an action arising under the Illinois guest statute. 
In his decision, he made the following observation: 


“We doubt if it is helpful to attempt to define ‘wilful’ and ‘wanton’ 
separately in a charge to the jury. The phrase as a whole is rhetorical 
and implies no more than excessively reprehensible conduct; such con- 
duct as justifies an inference of consciousness that injury may probably 
result from the act done and a reckless disregard of consequences.” *7 


The concluding phrases of that statement are a concession to the language 
adopted by the courts, and the statement may be considered more accurate 
and more forceful if we limit it to the observation that the terms “wilful and 
wanton” imply “no more than excessively reprehensible conduct.” 


This is not the language used by the courts. In fact, it has been stated 
repeatedly in Illinois decisions that wilful and wanton conduct is not to be 
considered as a degree of negligence. The difference is stated to be one of 
kind rather than of degree. Much quoted, but seldom followed, is the 
statement of Mr. Justice Cartwright in Chicago, R.I. & P. Ry. Co. v. Hamler: 


“Negligence and wilfulness are as unmixable as oil and water. 
‘Wilful negligence’ is as self-contradictory as ‘guilty innocence.’ The 
substantive remains the same substantive, whatever the adjective.” * 


Because of this supposed clear distinction, the contributory negligence of 
the plaintiff is held to be no bar to recovery where the act of the defendant 
is wilful and wanton. One cannot help being reminded of Galena v. Jacobs 
and the description of slight negligence versus gross negligence. If wilful 
and wanton misconduct were to be treated as synonymous with gross negli- 
gence, would not one have restated the rule of the Galena case which would 
permit recovery by a plaintiff whose negligence was slight from a de- 
fendant whose negligence was gross by comparison? One cannot help 
wondering if the spirit of the Galena decision has not appeared in new 
guise, despite all protestation to the contrary. 


That conclusion is reinforced somewhat by the recent suggestion that 
contributory wilfullness will bar recovery, although contributory negli- 
gence will not. *° That terminology is too new to permit of extended dis- 
cussion, but the idea seems to be somewhat familiar. 


* Cusack v. Longaker, 95 F.2d 304, 305 (2d Cir. 1938). 

215 Ill. 525, 540, 74 N.E. 705, 710 (1905). 

* Laux v. Kummer, 342 Ill. App. 448, 96 N.E.2d 828 (ist Dist. 1951); Lane v. Bobis, 
340 Ill. App. 10, 91 N.E.2d 106 (3d Dist. 1950); Prater v. Buell, 336 Ill. App. 533, 84 
N.E.2d 676 (3d Dist. 1949). 
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It will be noted that, while the statute specifies “wilful azd wanton mis- 
conduct” the courts construe this to mean “wilful or wanton misconduct.” *° 
This permits inclusion of both intentional misconduct and the broader field 
of “recklessness,” which seems to defy definition. 


Examples of Wilful and Wanton Misconduct 


It is hopeless to try to reconcile the decisions upon a factual basis. 
Sometimes the “reprehensible conduct” appears to be not very clear. Space 
will permit few examples. In Barmann v. McConachie, ** followed in the 
similar case of Marks v. Marks, **.the court was concerned with the situa- 
tion in which the driver of the automobile went to sleep and ran off the 
road. In substance, the driver testified that he knew that he was sleepy and 
that he might run off the road, but that he was only two and one-half miles 
from his destination and believed that he could make it. He testified spe- 
cifically that he had no intention of going to sleep. The court disposed of 
the situation in the following language: 


“Defendant seriously contends that defendant's failure to judge 
correctly of his ability to resist sleep was an error of judgment and 
that it will not support a finding of willful and wanton negligence. 
Defendant’s act did not arise from an error of judgment. It came 
about by reason of his failure to exercise judgment.” ** 


One might well ask what erroneous decision could not be disposed of in 
the same language. 


It will be noted also from the above quote that, protestations to the 
contrary, the courts repeatedly talk about “wilful and wanton negligence.” 
They are thinking in those terms, and, whatever it may be called, careless- 
ness is the concept uppermost in the minds of the judges. This can be 
demonstrated further by reference to an instruction which has been ap- 
proved repeatedly by our Supreme Court. 


“The phrase wilful and wanton conduct as it is used in these 
instructions is either (1) conduct by a person who has knowledge of 
impending danger and is indifferent to whether injury is inflicted on 
anyone; or (2) an act committed under circumstances exhibiting a 
reckless disregard for the safety of others such as failure to discover 
an obvious and impending danger through recklessness or carelessness 
when it could have been discovered by the exercise of ordinary care. 
To constitute an act wilful or wanton as charged in the plaintiff's 
complaint and as used in these instructions, the person doing the act or 


“Schoenbacher v. Kadetsky, 290 Ill. App. 28, 34, 7 N.E.2d 768, 771 (1st Dist. 
1937); Janjanin v. Indiana Harbor Belt R. Co., 343 Ill. App. 491, 99 N.E.2d 578 (ist 
Dist. 1951). 

* 289 Ill. App. 196, 6 N.E.2d 918 (4th Dist. 1937). 

“ 308 Ill. App. 276, 31 N.E.2d 399 (1st Dist. 1941). 

* Barmann v. McConachie, supra note 41 at 202, 6 N.E.2d at 921. 
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failing to act must be conscious of his conduct, and, though having 
no intent to injure, must be conscious from his knowledge of surround- 
ing circumstances and conditions, that his conduct will naturally and 
probably result in injury. An intentional disregard of a known duty 
necessary to the safety of the person or property of others, and an 
entire absence of care for the life, person or property of others, such 
as exhibit a conscious indifference to consequences, makes a case of 
constructive or legal wilfulness. Ill-will is not a necessary element of 
a wilful or wanton act. In other words, wilful and wanton conduct as 
charged in the plaintiff's complaint and as used in these instructions may 
be defined as such a gross want of care and regard for the rights and 
safety of others as to indicate a willingness to inflict injury or to im- 
port consciousness that an injury may result from an act done, and a 
reckless disregard of the consequences of such act.” * 


This is, of course, a very verbose instruction. If the purpose of it is to 
instruct rather than to confuse the jury, it is reasonable to assume that 
the lay juror will be most impressed by the classifications stated in the 
beginning of the instruction which purport to give examples of the type 
of conduct referred to. Even a casual examination of the second category 
stated will show that the court there instructs the jury to classify as wilful 
and wanton conduct “a failure to discover an obvious and impending danger 
through . . . carelessness when it could have been discovered by the exercise 
of ordinary care.” When this is applied to the automobile case, one may 
well ask how such conduct is to be distinguished from negligence. It is 
particularly confusing when one realizes that the “obvious and impending 
danger” need not be anything actually observed by the defendant. The 
obvious danger is one obvious to the courts rather than to the party in- 
volved. Whenever a car has left the highway, turned over, collided with 
an object on or off the highway, or been involved in a collision with any 
other motor vehicle, the danger of such collision is obvious after it has hap- 
pened. The defendant who has gone to sleep while driving is charged with 
knowledge of an “obvious and impending danger.” He certainly is not 
charged with seeing anything under such conditions, but is charged with 
knowledge that if he goes to sleep some harm might result. It is difficult 
to imagine an act of negligence of which the same could not be said, and 
with equal force. In brief, it should be “obvious” to the driver of any 
automobile that if that vehicle collides with anything, harm may result. 
Yet, under the language of the instruction, if such collision could be 
avoided through the exercise of ordinary care, the defendant may be found 
guilty of wilful and wanton misconduct for failing to avoid it. Un- 
doubtedly, the courts would say that this is not the “meaning” of the in- 


“In Hanson v. Rand, 344 Ill. App. 418, 101 N.E.2d 119 (1st Dist. 1951) (Abst.) 
this specific instruction was approved. Also see Schneiderman v. Interstate Transit 
Lines, 394 Ill. 569, 583, 69 N.E.2d 293, 300 (1946). 
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struction. The instruction is given to lay persons whose introduction to 
the law and its processes may have taken place only a few hours before 
the giving of the instruction. Is it reasonable to require of them an under- 
standing which the courts themselves do not have? 


Wilful and Wanton Misconduct Depends Upon Particular Circumstances 


So confusing and irreconcilable are the cases dealing with the subject 
of wilful and wanton misconduct that the courts have stated repeatedly that 
whether an act is wilful and wanton depends upon the particular circum- 
stances of each case. The comments of presiding Justice McSurly in the 
case of Farley v. Mitchell are in point: 


“A great deal of language has been used in many cases in the at- 
tempt to define with mathematical certainty the difference between 
ordinary negligence and wilful and wanton negligence. More recent 
cases have held that this is virtually impossible; that whether an act is 
wilful and wanton depends upon the particular circumstances of each 
case. In Bernier v. lilinois Cent. R. Co., 296 Ill. 464, the court said: 
‘It is difficult, if not impossible, to lay down a rule of general applica- 
tion by which we may determine what degree of negligence the law 
considers equivalent to a wilful or wanton act.’ And in Bremer v. Lake 
Erie & W. R. Co., 318 Ill. 11, it was said: ‘What degree of negligence 
the law considers equivalent to a wilful or wanton act is as hard to 
define as negligence itself, and in the nature of things is so dependent 
upon the particular circumstances of each case as not to be susceptible 
of general statement.’ ” * 


In the face of such language, how can the courts undertake to give in- 
structions to a juror in a particular case upon the subject of wilful and 
wanton misconduct? What confusion would exist in the minds of the 
jurors if they were to be told at the same time that the question before them 
is “what degree of negligence the law considers equivalent to a wilful or 
wanton act” and “negligence and wilful and wanton misconduct are as 
unmixable as oil and water.” If there are, in fact, no rules of general ap- 
plication, no principle of stare decisis, to which the practitioner can refer, 
how can the lawyer advise the injured party who comes to him seeking 
compensation? 


It should be obvious that there are no definite answers in this field. 


Probably the general practitioner will be helped most if he goes back 
to the language of Judge Swan and adopts the theory that the phrase “wilful 
and wanton misconduct” implies no more than “excessively reprehensible 
conduct.” Even that seems a little harsh when applied to the case of the 
defendants who have gone to sleep. If a prospective defendant has been 
guilty of some clear violation of good driving practice, such as failure to stop 


“ 282 Ill. App. 555, 558 (1st Dist. 1935). 
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for a stop sign, ** grossly excessive speed, *’ driving on the wrong side of 
the highway, ** driving off the highway, ** driving while intoxicated, © or 
driving under such conditions that his attention is not upon the driving but 
upon something else, ** the chances are that a case of wilful and wanton mis- 
conduct can be presented which the courts will submit to the jury. A crutch 
to weak cases is the charge that the plaintiff-passenger has protested at some 
stage concerning the manner in which the host has been operating the car 
and the host has ignored the protest. One cannot help being skeptical of 
the truth of such charges, but they have been used repeatedly and have re- 
ceived the blessings of the courts. °? 


Effect on the Jury 


If evidence of the general character stated is available, the practitioner 
may conclude that he has a case for the jury, but he should not overlook 
consideration of the probable effect of his evidence upon the jurors. That 
will depend in some measure upon attitudes in the community in which 
he practices. Naturally, in theory the law is the same in all communities, 
but when one enters a field in which the courts confess their inability to 
state definitions, one is dealing with something other than a rule of law, 
and in the era of emotional response the local practitioner must make his 
own estimate. 


Wilful and Wanton Misconduct Not Limited to Passenger Cases 


One must not overlook the fact that “wilful and wanton misconduct” 
is not limited to passenger cases. It may form the basis of liability in any 
type of case. This is significant because of the rule that contributory 
negligence will not bar recovery where liability is based upon wilful and 
wanton misconduct. This is, in effect, a revival of the old rule of the 
Galena case. It permits recovery by one whose misconduct has been slight 
when compared with the misconduct of the defendant. The terms have 
been changed; the result is the same. Even the severest critics never com- 
plain of this aspect of “horse and buggy” law. 


Cases Related to Guest Cases 


Cases may arise which are difficult to classify immediately as guest 
cases or carriage-for-hire. Sometimes transportation may be provided by 


“Lawson v. Fisk, 316 Ill. App. 591, 45 N.E.2d 707 (1st Dist. 1942). 
“Trust Company of Chicago v. Ancateau, 317 Ill. App. 186, 46 N.E.2d 125 (2d 
1942). 
“ Rembke v. Bieser, 289 Ill. App. 136, 6 N.E.2d 900 (4th Dist. 1937). 
“ Levanti v. Dorris, 343 Ill. App. 355, 99 N.E.2d 398 (4th Dist. 1951). 
“ A number of the States specifically include intoxication within the Guest Statute, 
for example see Cauir. VenicLe Cope Ann., Div. 7, c. 1, § 403 (1951); Note, 141 A.L.R. 
58 (1942). 

* Cases cited in 2 N.C.C.A. (N.S.) at pp. 476-477. 

“ Harned v. Tippett, 302 Ill. App. 258, 23 N.E.2d 931 (4th Dist. 1939). 
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an employer as an incident of the employment, and it is generally held that 
in such instances the passengers are passengers-for-hire and not within the 
guest rule.** During the war, numerous “share the ride” plans were 
adopted. Even where a fixed charge was made (not out of line with the ex- 
pense involved), the tendency has been to hold that this is not carriage-for- 
hire within the meaning of the statute, and that these are guest cases. ** 
These are special situations and the practitioner faced with one will have to 
conduct his independent research and reach his own conclusion. 


DETERMINING WHOM TO SUE 


Thus far we have considered only the questions of the theory upon 
which liability may be asserted. There is the equally important question 
as to the identity of the persons against whom claim may be made. 


There are rare instances in which the operator of a motor vehicle may 
be entirely absolved from responsibility for his misconduct, but those cases 
arise out of special privileges which are so rare as to be unworthy of 
general discussion. In most cases one may look to the driver of the vehicle 
as a prospective defendant. There may be situations, however, in which it 
is desirable to trace responsibility further. Disregarding for the moment 
questions of insurance, you may well find a situation in which the actual 
operator of the vehicle is a person against whom a judgment would be 
worthless. In that situation, it would be very desirable to find a responsible 
individual who can be required to respond in damages for the acts of the 
driver. Too, in a field not entirely removed from the influence of prejudice, 
jurors sometimes feel compelled to scrutinize more carefully the activities 
of the servant of a large corporation and to apply a slightly different rule 
from that used in measuring the activities of John Doe Nobody. Moreover, 
they seem to have a feeling that a blow struck by a corporation inflicts more 
damage than the same blow struck by an individual. For all of such reasons, 
it may be desirable to seek to impose liability upon someone else for the 
activities of the driver. In general, such liability must arise from the theory 
that an agency exists between the operator and the person sought to be 
charged, and that by virtue of such agency the act of the operator becomes 
the act of the principal. 


Respondeat Superior 


The doctrine of respondeat superior applies in full measure to auto- 
mobile cases. Where a relationship of master and servant exists, and the 
servant is clearly about the business of his employer in the operation of the 
automobile, no real problem is presented. The master is responsible. 


* Connett v. Winget, 374 Ill. 531, 30 N.E.2d 1 (1940); Dobbs v. Sugioka, 117 Colo. 
218, 185 P.2d 784 (1947). 

* Note, 146 A.L.R. 640 (1943); Note, 161 A.L.R. 917 (1946); Note, 10 A.L.R.2d 
1352 (1950). 
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Responsibility in Truck Transportation 


Problems arise when the relationship is not quite that clear. The truck- 
ing industry has adopted a slogan “if you have it, it came by truck.” Those 
who drive about the highways of the state are constantly reminded of this 
fact. Transportation by motor carrier is big business. Those who transport 
items by truck do so for others. This does not mean, however, that liability 
for the operation of the truck can be imposed upon the owner of the 
property being transported in every case. As in other fields of human ac- 
tivity, the independent-contractor may operate in the field of motor vehicle 
transportation. In a very large percentage of cases the motor carrier is an 
independent-contractor, and you must look to him for compensation. There 
are cases in which individuals or corporations operate their own trucks and 
in those cases responsibility can be imposed upon the owner. In Illinois, 
special legislation applicable to motor carriers has been adopted (Illinois 
Truck Act), °° and in most instances these cases do not present a situation of 
“no responsibility,” although there is no guarantee of unlimited recovery. 
At times the question of the independent contractor can become very com- 
plicated, as in the situation where one company owns the trailer and another 
is hauling it.°** In general, to impose responsibility upon one other than 
the operator it is necessary to show that that person either exercised actual 
control over the operation of the vehicle or had a right to do so. 


Responsibility Based on Ownership 


The idea of the dangerous instrumentality has not disappeared from 
public thought, and the lawyer will find that his clients regularly come 
to him with the idea that responsibility for the operation of a car exists 
solely by virtue of ownership. Other common beliefs are that the husband 
is responsible for the acts of his wife, the parent for the acts of his minor 
child, or the passenger for the acts of his driver. Many of these attitudes 
find support in the laws of other states. Some states have provided by 
statute that an agency exists between the owner and all permissive users of 
the automobile. *? Illinois has no such statute, and the decisions in Illinois 
make it clear that no responsibility exists by virtue of ownership alone. ** 
The fiction that husband and wife are one has long ceased to exist in Illinois, 
and no liability rests upon the husband for the torts of his wife. °° We have 
already referred to the case of Arkin v. Page °° in which it was decided that 


Tut. Rev. Srar., c. 95%, §§ 240-282 (1951). 

**Haney v. Northwest Cartage Service Corp., 336 Ill. App. 97, 82 N.E.2d 826 
(1st Dist. 1948). 

™ Micn. Stats. ANN., c. 75(b), § 9.2101 (1952); McKinney’s New York Strat. ANN., 
Bonk 62-A, § 59 (1952). 

** White v. Seitz, 342 Ill. 266, 174 N.E. 371 (1931); Arkin v. Page, 287 Ill. 420, 123 
NE. 30 (1919). 

* Meyer v. Howlett, 233 Ill. App. 475 (4th Dist. 1924). 

® 287 Ill. 420, 123 N.E. 30 (1919). 
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no agency exists between father and minor son either upon the theory of 
the “family purpose doctrine” or upon a theory of responsibility arising 
out of some application of the doctrine of the inherently dangerous instru- 
mentality. Worthy of note, however, is a case in which the father was 
held responsible for the acts of his child upon the theory that the child was 
engaged in the business of the father in using an automobile to go to pur- 
chase shoes. *! That case does not adopt the “family purpose doctrine.” 
That doctrine was somewhat broader in its application and created an implied 
agency by virtue of the fact that the father provided an automobile for the 
use of the members of his family and therefore all users became his agents by 
virtue of the permissive use. This is not as narrow as the agency found to 
exist where a child is doing that which the father has a primary obligation to 
do. (It would seem that the same argument applied to the Arkin case would 
produce a contrary result). Nevertheless, the case must be regarded as being 
a very close one, offering a possible theory of responsibility in a situation 
where the usual rule is otherwise. 


As to passenger and driver, no agency arises because of the relationship. 
There are relatively few cases in which a passenger is deemed to have any 
right to exercise control over the driver of the car in which he rides. 
Passengers-for-hire may disclaim all responsibility. Ordinary guests are 
required to exercise ordinary care for their own safety, but earlier opinions 
have been so modified that this rule now seems to require little more of 
them than to ride quietly.*? The “joint-enterprise” will be considered 
separately. 


In certain circumstances, liability can be imposed upon the owner of 
a car who is not technically the operator thereof at the time of the injury, 
but where the liability 1s based upon his own negligence rather than upon 
his responsibility for the acts of another. For example, a person owning an 
automobile which he knows to be different from the ordinary car would be 
under a duty to disclose that fact. To imagine an extreme case, if the owner 
had a car which he knew would turn to the left when the steering wheel 
was turned to the right, it would seem that he should be held liable for 
permitting someone to operate that vehicle without knowledge of the 
condition thereby inflicting injury upon an innocent third party. In such 
cases the automobile becomes in effect a dangerous instrumentality. Pre- 
sumably, the same responsibility might exist in the case of any known 
defect in the automobile, but the difficulties of proof in such a situation are 
so tremendous that such cases are not likely to reach the stage of reported 
decision. The owner of an automobile who leaves it parked where he knows 
that children will enter and play with it and who leaves the keys in the car 
in such manner that they can start it and thereby inflict injury may be 


" Graham v. Page, 300 Ill. 40, 132 N.E. 817 (1921). 
® Lasko v. Meier, 394 Ill. 71, 67 N.E.2d 162 (1946). 
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charged with liability for the injury upon the theory that his negligence 
has contributed to bringing it about, although the intervening, but foresee- 
able, act of the child is necessary. °* 


Manufacturers Liability 


Responsibility may be imposed upon the manufacturer of an automobile 
for negligence resulting in injury to third persons. ** Cases of this character 
become somewhat confused with quasi-contractual considerations, but 
fundamentally present a question of negligence law. Also, the repairman 
who works upon a vehicle, and does the work in such careless and negligent 
manner that the operation of it might reasonably be expected to produce 
injury, can be held accountable for the injuries so resulting. These are the 
unusual cases, and the practitioner presented with one of them will do well 
to go beyond the Illinois law and to fortify himself with decisions from 
other states in support of his claim. 


Joint Enterprise 


Also in the twilight zone are those cases which involve the doctrine of 
“joint-enterprise.” In theory, “joint-enterprise” is a fairly simple thing. 
The theory is that where two or more persons engage in a single venture 
each shall be deemed the agent of the other and therefore responsible for all 
acts taken during the operation. Thus, where three persons go on a business 
trip together with a common purpose in mind, rotating the driving of the 
automobile in which they travel, each might be considered the agent of the 
other in the operation of that car. The legal literature upon this subject 
is voluminous. The Illinois courts seem to limit the doctrine to those in- 
stances where the ultimate object is some business purpose rather than a 
social one. Vacation trips, a journey to a dance hall in the next town, 
picnics, or a trip to the World’s Series are treated as being outside the 
rule. °° Moreover, while in theory the doctrine might be used to impose 
liability upon someone other than the operator, in practice the doctrine 
appears to be primarily an instrument of defense. The supposed agency is 
invoked to defeat the claim of a passenger who otherwise would not be 
chargeable with the negligence of the driver of the car in which he has been 
riding. It is in this guise that it appears most frequently rather than as an 
independent basis for liability. 


Insurance 


Another misconception which the client will bring to the office in- 
volves the place of insurance in the liability picture. The average individual 
believes that we have compulsory insurance. This, of course, is not true. 


“See cases cited in 1 N.C.C.A. (N.S.) at pp. 212-223. 
“ MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). 
“See generally 5 Am. Jur., Automobiles, § § 500-502 (1936). 
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The financial responsibility law °° has been described as a “one bite” law. 
It does not become binding upon an individual until he has had an accident. 
Like the dog (at common law) he gets the first one free. He is not required 
to prove his financial responsibility until he has proved that he does not 
have it. Moreover, laymen (and many non-laymen) do not distinguish be- 
tween that type of insurance represented by life insurance and the indemnity 
type of policy used in automobile cases. The obligation of a life insurer to 
pay upon death is absolute and runs to the beneficiary. The obligation of 
the insurer issuing a policy of liability insurance is to the insured and not 
to the third person. The third person obtains no rights under that policy 
until the liability of the assured has been established. Proof of injury is not 
enough. Before resort can be had to the policy, the plaintiff must prove 
that the defendant was guilty of negligence or of wilful and wanton mis- 
conduct as those terms have been discussed. 


A statistical record is not available showing in which cases the de- 
fendant carries insurance, but it seems certain that a very large portion of 
the litigation involving injury by the automobile does involve the insurance 
company. Undoubtedly, this fact influences the courts as well as the liti- 
gants. Judges are prone to look upon insurance as a “fund” to which resort 
can be had for the payment of claims, as they do in other types of cases. °” 
This feeling that the defendant is not being required to pay has its influence. 
Judges sometimes go so far as to refer to the insurer as the “real party in 
interest,” although it is clear that under the law the insurer is not a party at 
all. This type of thinking affects the development of the law. It leads to 
relaxation of rules which would prevent recovery and it tempts jurors to be 
more generous in awards and the courts to be more reluctant in supervising 
such awards. In the relatively few cases in which insurance is not carried, 
there is a feeling upon the part of both court and jurors that a party who 
does not carry insurance has acted improperly for that reason alone and 
should not complain if forced to bear the consequences thereof. The advent 
of the automobile and the background of insurance against which litigation 
arising out of injury produced by the automobile is handled has produced 
very rapid development in the law. The amount of litigation is tremendous. 
The slightest deviation, case by case, from rules previously announced can 
produce a great difference in a short time because the courts pass upon such 
a volume of cases. 


CONCLUSION 


The courts have continued to repeat rules of law very much as they 
were when the automobile appeared, but the attitude of judge and juror 
has changed remarkably. It has not yet reached the stage where the plaintiff 


“Iii. Rev. Srat., c. 95%, § 58b et seq (1951). 
“ Moore v. Moyle, 405 Hl. 555, 92 N.E.2d 81 (1950). 
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need show his injury and nothing more. Yet, injury is important. The 
lawyer must analyze his claim in terms of the concepts adopted by the 
courts; he must allege a cause of action in the language aproved by the 
courts; and in argument and brief upon appeal he must speak in terms of the 
theory which represents the law of negligence. If his case is based upon the 
theory of negligence, he must say that his client was in the exercise of 
ordinary care and suffered an injury as a proximate result of the negligence 
of the defendant, and he must set about proving his claim in those terms. If 
the action is based upon wilful and wanton misconduct, he must allege that 
the defendant acted with a reckless disregard for the rights and safety of 
others and, although the facts be not very different from his allegations of 
negligence in another matter, he must state his charges with as much 
vehemence as possible in order that they appear to be as reprehensible as 
possible. Upon the trial of his charge of wilful and wanton misconduct, 
he need not worry about a defense of contributory negligence and may 
find himself in the peculiar position that it is easier to prove the more 
serious offense than to prove the lesser. In any event, he will do well to 
give weight to the attitude of his client concerning the injury. Except in 
the unusual case, the amount which he can expect to recover will be gov- 
erned much more by injury than by liability and he should not lose sight 
of that fact. Whether it be the jury, the trial court, an appellate court, or 
the insurer that he seeks to influence, he should emphasize injuries. The 
client knows nothing about the language of the law—that is why he needs 
a lawyer. His attitude towards his case, however, is not as different from 
that of the judges as the reported decisions leads one to believe. 


The right to recover for damages sustained as the result of the operation 
of the automobile is governed by the law of negligence or the special field of 
the law which purports to govern wilful and wanton misconduct. The 
theory of the law of negligence is that persons having no special relationship 
owe toward each other a duty of exercising ordinary care. One who is 
himself in the exercise of ordinary care may recover compensation from 
another who has caused him injury as the direct result of a failure to exer- 
cise such care. One who suffers injury as the result of the wilful and wanton 
misconduct of another may recover from the person guilty of such mis- 
conduct without regard to his own negligence, although he will be barred 
from recovery by similar wilful and wanton misconduct. 


By statute a guest-passenger in an automobile may recover from the 
host-driver only in cases of wilful and wanton misconduct. The application 
of these rules to specific cases is complicated by inconsistencies in the de- 
cisions of the courts and a variance between stated theory and actual 
practice. Inability of the courts to define wilful and wanton misconduct 
has resulted in perversion or nullification of the Guest Statute and the sub- 
stitution of a standard of comparative negligence in cases prosecuted upon 
the theory of such misconduct. 
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The automobile has brought about rapid development in the field of 
negligence law. Litigation has increased tremendously. Consideration of 
the question of injury and a feeling that the burden of decisions adverse to 
the defendant will be borne by insurers has brought about the relaxation of 
rules which would restrict recovery. The language of the earliest de- 
cisions has been retained and recovery must be sought in classic terms, but 
the absence of fixed standards makes it possible and advisable for the at- 
torney charged with the presentation of such a claim to give token recog- 
nition to formal requirements and place the greatest emphasis upon the claim 
of injury. 








DEFENSES TO LIABILITY IN 
AUTOMOBILE CASES 


BY RALPH D. WALKER* 


ARE THERE ANY DEFENSES to automobile injury actions? Is one who 
is acquainted with this field of practice unwarrantedly cynical when he says 
that when two automobiles collide, the plaintiff will be the person who is 
the more seriously injured; or that the automobile collision brings about a 
race to the court house and the one there first—if he has serious injuries— 
becomes the plaintiff and wins his case? The attorney whose practice con- 
sists mostly of the defense of motor vehicle claims might, after a stinging 
jury defeat, contend there are no defenses to such actions. He may change 
his mind after he has been employed by a “deserving” plaintiff. 


It has been estimated that seventy-five to eighty per cent of all cases 
tried in the trial courts in metropolitan areas involve motor vehicle accident 
litigation. At the 1952 annual meeting of the American Bar Association, one 
speaker ably stated the case for casualty insurance companies—that inflation 
and increasingly liberal jury awards were causing tremendous losses to such 
companies, and further increases of premium rates would price their product 
out of the market.* A speaker at a meeting of the National Association of 
Claimants and Compensation Attorneys, following the 1952 annual meeting 
of the Missouri Bar Association, most capably discussed to an overflow 
group of avid listeners the ways, means, and necessity for obtaining for the 
injured plaintiff a “more adequate award” from the jury.* The provocative 
nature of the problem with its implications is not confined to the legal 
profession. In 1952, three popular and nationally circulated magazines ex- 
pressed or reprinted views on the subject.* Answers to the supposed 
problem such as administrative courts awarding fixed compensation regard- 
less of negligence and abolition of jury trials are quickly rejected as contrary 
to our concept of justice. Another school of thought holds there is no 
problem; jury verdicts are not proportionately larger than the increased cost 


*RALPH D. WALKER. University of Colorado; LL.B. 1928, University 
of Missouri; member of the firm of Whitnel, Walker & Williams, East 
St. Louis, Illinois; member of the Board of Governors, First District, 
Illinois State Bar Association (1951). 


* Sedgwick, Automobile Insurance Litigation Today. 

* Belli, The More Adequate Award. 

* Velie, And Then—Sudden Ruin, Nations Business, June, 1952, p. 29; reprinted 
in Reaver’s Dicest, September, 1952; Coxtier’s, October, 1952. 


52 





DEFENSES TO LIABILITY 53 


of a home or food—furthermore, the Browns keep on playing baseball even 
though the Yankees win all the time. 


PRINCIPAL DEFENSE IS FACTUAL 


Automobile negligence litigation is no different from any other type of 
law suit where a jury is the trier of the facts. The defense chiefly relied 
upon in the past, and which will always be one’s pillar of strength, is fact— 
not law. “One good witness is worth more than a case in point.” Time and 
diligence spent in investigation of the facts, and thought expended on 
methods of presenting the evidence to the complete understanding of a jury 
will produce better results than an equal amount of effort spent on preparing 
instructions or reading automobile case law. 

An indication that the defense of fact rather than the defense of law 
controls most automobile litigation is the number of Illinois Appellate and 
Supreme Court opinions involving such cases. While it is estimated that 
approximately seventy-five per cent of trial court jury work involves the 
automobile, a spot-check of appellate court decisions since 1936 reveals less 
than ten per cent of the cases decided had to do with the motor vehicle, and 
more than half of those were abstract opinions. In the Supreme Court less 
than one-half of one per cent of the cases decided involved automobile 
inflicted injury suits. 

A generation or so ago, it has been rumored, a client sued in a damage 
action could occasionally get an opinion from his counsel such as, “There is 
no liability on your part in this case. We can successfully defend.” In an 
automobile collision case of today, where a serious injury is involved, a 
rare set of facts would be required for counsel to be so confident. 


DEFENSES UNDER THE WORKMEN’S 
COMPENSATION ACT 


Prior to the case of Grasse v. Dealer's Transport Co.* and almost since 
the advent of the automobile (1913) the first paragraph of Section 29 of 
the Workmen’s Compensation Act* provided under certain circumstances 
for a transfer of the common laws cause of action for damages or death, 
previously vested in the person injured, to his employer if such person were 
injured in the course of his employment, by a third party, who was also 
bound by the Act. That paragraph provided: 


“Where an injury or death for which compensation is payable by 
the employer under this act was not proximately caused by the negli- 
gence of the employer or his employes, and was caused under 
circumstances creating a legal liability for damages in some person 


“412 Ill. 179, 106 N.E.2d 124 (1952). 
"Itt. Rev. Srat., c. 48, § 152b (1913). 
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other than the employer to pay damages, such other person having also 
elected to be bound by this act, then the right of the employee or 
personal representative to recover against such other person shall be 
subrogated to his employer and such employer may bring legal pro- 
ceedings against such other person to recover the damages sustained, 
in an amount not exceeding the aggregate amount of compensation 
payable under this act, by reason of the injury or death of such 
employe.” 
Because of its uniqueness and its previous effect on litigation, some of 
the background of the statute and its denouement should be recited here. 


The remaining portions of Section 29 permitted an employee, or his 
personal representative in the event of death, to maintain a cause of action 
for damages against a third party tortfeasor, who was not bound by the Act. 
The amount recoverable is not limited by the amount of compensation 
allowable or paid under the Act. The amount paid by the employer under 
the Compensation Act was protected by a lien impressed upon any judgment 
rendered or amount paid in settlement. 

Because of its “hydra-headed” and “ambiguous” nature, Section 29 had 
been challenged on constitutional grounds on many occasions.* It with- 
stood such repeated challenges for thirty-nine years. The Court, however, 
in the Grasse case held paragraph 1 unconstitutional because its classifications 
were arbitrary and in violation of the constitutional guaranties of due 
process and equal protection of the law. 

The Court’s opinion was specific that only the invalidation of the first 
paragraph of Section 29 was involved, and the remaining portions of the 
Section were to be considered undisturbed. The Court’s desire in this 
regard, however well-meaning, quite probably will not be effectual. In the 
twenty-nine years the Compensation Act has been in effect, there have been 
many decisions construing Section 29, and other sections of the act. 
Section 6,’ particularly has been construed in connection with the invali- 
dated portion of Section 29.* Quaere: Will the “intent of the legislature” 
be the same with the invalidated portion of Section 29 missing? 

The Court anticipates that some subrogation problems will arise, for at 
page 202 of its opinion appears this language: 


“The fact that such a distinction still obtains and that as a result 
of our decision a situation is created which might warrant either legisla- 


*In Petrazelli v. Propper, 409 Ill. 365, 370, 99 N.E.2d 140, 142 (1951), the Court 
said: “The contention that section 29 of the Workmen’s Compensation Act is uncon- 
stitutional is without merit. This section has many times been found constitutional by 
this Court on about every conceivable ground of objection.” Friebel v. Chicago City 
Railway Co., 280 Ill. 76, 117 N.E. 467 (1917); Gones v. Fisher, 286 Ill. 606, 122 N.E. 
95 (1919); City of Taylorville v. Illinois Public Service Co., 301 Ill. 157, 133 NE. 
720 (1922); Bauer v. Rusetos & Co., 306 Ill. 602, 138 N.E. 206 (1923). 

"Inu. Rev. Srat., c. 48, § 131 (1913), now found in c. 48, § 138.5 (1951). 

* O’Brien v. Chicago City Railway Co., 305 Ill. 244, 137 N.E. 214 (1922). 
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tive reform—and such legislation is frequently necessary to adjust 
rights after statutes are held unconstitutional—or require other judicial 
determinations with respect to rights which are not before the court, 
does not justify the court in changing its opinion as to the unconstitu- 
tionality of the provision before it.” ® 


Prior to the Grasse opinion, Section 29 was pleaded defensively in all 
cases where an employee of an employer “bound by the Act” was injured 
by a third party who was also “bound by the Act.” The employee’s com- 
mon law action for injuries sustained in the course of his employment was 
held to have been transferred to his employer. The suit could only be 
instituted by the employer and the measure of damage was limited to the 
amount of compensation paid or payable.*° In Thornton v. Herman,™ 
plaintiff’s intestate, Thornton, and an employee of Cassidy Richards, Inc., 
was fatally injured (apparently an automobile accident) through the negli- 
gence of the defendant, Herman Hoover, while Hoover was in the course of 
his employment with R. R. Donnelley & Sons Company. Both employers 
were operating under the Compensation Act. The Court held the action 
would not lie as the defendant, being an emplloyee of a person bound by the 
act, was also “bound by the Act,” and his cause of action was transferred by 
the first paragraph of Section 29 to his employer, and its measure of damage 
was limited to the amount of compensation payable. This case would not 
be law today, unless Section 6 of the Act would be given a construction 
which differed from that given to it in O’Brien v. Chicago City Railway.” 
In the O’Brien case, Section 6, which provides: 


“No common law or statutory right to recover damages for injury 
or death sustained by any employee while engaged in line of his duty 
as such employee, other than the compensation herein provided, shall 
be available to any employee who is covered by the provisions of 
this Act... .” 


was construed with Section 11 and Section 29 (with particular emphasis on 
the first paragraph of Section 29) to mean that only the employee’s cause of 
action against his employer was taken from him and his compensation 
remedy substituted. With the first paragraph of Section 29 eliminated as a 
persuasive factor in such decision, it is conceivable, but perhaps not probable, 
that a different construction would be reached. 


Of much more doubtful precedent is the line of cases typified by 
Biggs v. Farnsworth.** In the Biggs case, the plaintiff was injured when 
struck by an automobile driven by the defendant. The accident occurred 
as the plaintiff and defendant, both coal miners who worked for the same 


* Grasse v. Dealer’s Transport Co., 412 Ill. 179, 202, 106 N.E.2d 124, 136 (1952). 
* O'Brien v. Chicago City Railway Co., supra note 8. 

% 380 Ill. 341, 43 N.E.2d 934 (1942). 

” Supra note 8. 

* 336 Ill. App. 417, 84 N.E.2d 330 (4th Dist. 1949). 
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coal company, the Perry Coal Company, were leaving work, and while both 
were still on the property of the coal company. The first paragraph of 
Section 29 was raised as a defense, i.e., that since both the plaintiff and 
defendant were persons “bound by the Act” and since the accident arose 
out of and in the course of the employment that plaintiff could not maintain 
his suit as it was transferred to the employer. The appellate court sustained 
the defense. 

The first paragraph of Section 29 has been of tremendous value to a 
negligent defendant. When its provisions could be invoked, the defendant 
had the terrific advantage of defending against another employer, probably 
a corporation. Such a plaintiff employer had to prove that both it and 
the injured employee were not negligent in order to recover, and in the 
event of recovery the amount of the verdict could not exceed the compen- 
sation paid under the Act. As an example of the worth of this legislative 
windfall, for the loss of an arm under the Compensation Act, the maximum 
award would now be $8,650.00, while for a similar injury a jury award of 
$50,000.00 reduced by the trial court to $30,000.00, has been held not ex- 
cessive. ** Likewise the maximum death award allowed by the Compensa- 
tion Act under the present statute is $9,600.00, while our wrongful death 
statute permits a recovery of $20,000.00. 

It is suggested that as the law now stands a defendant will find few 
instances where the Workmen’s Compensation Act will be of any assistance 
to his defense. In view of the constitutional questions discussed in the 
Grasse case, defense counsel cannot reasonably expect effective legislation 
which will regain for the defense the advantages once afforded his client 
by the now invalid provisions of Section 29. 


RELEASES AND COVENANTS NOT TO SUE 


An exasperating problem constantly arising in the prosecution and 
defense of automobile negligence cases has been the legal effect and method 
of handling at the trial of covenants not to sue. A general release presents 
very little difficulty if it has been fairly taken for an adequate consideration. 
It is not unusual in a given automobile accident that several defendants or 
prospective defendants have at some claim period, trial, or appellate state 
of the proceedings purchased their peace and have taken from the plaintiff 
either a convenant not to sue, or a release. 

It has always been the law in Illinois that a release of one joint tortfeasor 
releases all, regardless of whether the beneficiaries of such a transaction are 
named in the release. ?° 


“ Sprickerhoff v. Baltimore & Ohio R. Co., 323 Ill. App. 340, 55 N.E.2d 532 (4th 
Dist. 1944) (Federal Employer’s Liability case). 

* Chicago & A. Ry. Co. v. Averill, 224 Ill. 516, 79 N.E. 654 (1906); West Chicago 
St. R. R. Co. v. Piper, 165 Ill. 325, 46 N.E. 186 (1897); Manthei v. Heimerdinger, 332 
Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 
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“A release to one of several joint tort feasors is a release to all, 
and an accord and satisfaction with one of them is a bar to an action 
against the others.” ° 


This rule though it has been deemed “harsh” by the Court of Appeals 
for the Seventh Circuit, *’ is firmly established and deeply rooted in our law. 
In order to avoid the legal effect of a release, in a multiple auto collision 
case, or where only two automobiles are involved and a passenger-guest in 
one may have a cause of action against his host as well as one against the 
driver of the other vehicle, plaintiff's lawyers will advise and insurance 
companies consent to the execution of covenants not to sue, leaving the 
action open as to the remaining tortfeasor. 


“Under the authorities of this State there is a substantial distinction 
between a release and an instrument denominated a covenant not sue.” +8 


“The legal effect of a covenant not to sue is not the same as that of 
a release. A covenant not to sue a sole tort feasor is considered in 
law a discharge and a bar to an action against him, but the rule is other- 
wise where there are two or more tort feasors and the covenant is with 
one of them not to sue him. In such case the covenant does not operate 
as a release of either the covenantee or the other tortfeasor, but the 
former must resort to his suit for breach of the covenant and the latter 
cannot invoke the covenant as a bar to an action against him.” ?° 


Is the Instrument a Release or a Covenant? 


Considerable difficulty has arisen in the determination of whether the 
instrument is a release or a Covenant not to sue. 7° 


In Scharfenstein v. Forest City Knitting Co.,*! the court discussed the 
legal significance of a carefully prepared instrument clearly reflecting the 
intent of the parties that no release was intended and that only a covenant 
not to sue one joint tortfeasor was contemplated. While the court held the 
instrument was not a release of liability, the effectiveness of the decision is 
blunted by the court’s assuming the document to be a release and placing 
its judgment upon a different theory. It would seem that the parties must 


* City of Chicago v. Babcock, 143 Ill. 358, 366, 32 N.E. 271, 273 (1892). 

" Aiken v. Insull, 122 F.2d 746 (7th Cir. 1941). 

* Manthei v. Heimerdinger, supra note 15 at 347, 75 N.E.2d at 137. 

* Chicago & A. Ry. Co. v. Averill, supra note 15 at 522, 79 N.E. at 656, 657. 

*” West Chicago St. R. R. Co. v. Piper, supra note 15 (mere dismissal of action 
against one defendant on payment of $100.00); Welty v. Laurent, 285 Ill. App. 13, 1 
N.E.2d 577 (2d Dist. 1936) (testimony of payment and a “release” given but no written 
document introduced); Petroyeanis v. Pirola, 205 Ill. App. 310 (1st Dist. 1917) (docu- 
ment entitled “Covenant Not to Sue” held a release); Gore v. Henrotin, 165 Ill. App. 
222 (1st Dist. 1911) (parole evidence was admitted to show the covenant not to sue was 
actually a release); Wallner v. Chicago Consolidated Traction Co., 245 Ill. 148, 91 
N.E. 1053 (1910) (in the absence of testimony as to the nature of the instrument 
executed, evidence of receiving money from one defendant and dismissal of the suit as 
to such defendant operated as a release as to all defendants). 

* 253 Ill. App. 190 (2d Dist. 1929). 
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clearly manifest their intention that the “purchase of peace” instrument is 
not a full accord and satisfaction or the instrument will be construed as a 
release. 


For a release to be a complete defense as to the remaining prospective 
defendants, or for the remaining defendants to be permitted to show the 
amount of payment made as consideration for a covenant not to sue, it must 
appear that the payer of the consideration was actually a joint tortfeasor. *? 
Whether one was a joint tortfeasor as distinguished from one who at most 
was guilty of “passive technical negligence” has created some difficulty. ** 


“It is true, as a general rule, that the right of contribution does not 
exist as between joint tort feasors where there is concerted action in the 
commission of the wrong. Where, however, there is no concerted 
action the rule does not apply, as the parties in such case are not in 
pari delicto as to each other, and as between themselves their rights may 
be adjusted in accordance with the principles of law applicable to the 
relation in fact existing between them.” * 


Different Statutes or Theories of Liability 


Where the prospective defendants are liable under different statutes 
or differing theories of responsibility, efforts have been made to exclude 
from the consideration of the court and jury, releases or covenants not to 
sue given to a possible or dismissed defendant. In Guth v. Vaughan, it 
was held a release given by the plaintiff to a negligent automobile driver was 
a bar to a suit against a physician for malpractice in the treatment of the 
injuries sustained in the automobile accident. The contention has been 
made that a release or a covenant not to sue given the operator of a motor 
vehicle should not be considered in a case proceeding against dram shop 
defendants where the cause of an automobile collision could be attributed to 
both negligence and intoxication. This argument is based on the several 
material differences in the liability features of the wrongful death statutes, 
common law action for injuries, and the Dram Shop Act. The contention 
had support in Hyba v. C. A. Horneman, Inc.,** but it is believed to have 
been finally rejected by the cases of Manthei v. Heimerdinger,*" and 
McClure v. Lence. 78 


In the McClure case, plaintiff's intestates, minor children, were killed 
when their automobile stalled on a railroad crossing and was struck by a 
Gulf, Mobile & Ohio Railroad train. Prior to their bringing suit against 


” Ibid; McManaman v. Johns-Manville Corp., 400 Ill. 423, 81 N.E.2d 137 (1948). 

*® McManaman v. Johns-Manville Corp., supra note 22; Gulf, Mobile & Ohio R. Co. 
v. Arthur Dixon Transfer Co., 343 Ill. App. 148, 98 N.E.2d 783 (1st Dist. 1951). 

** Skala v. Lehon, 343 Ill. 602, 605, 175 N.E. 832, 833 (1931). 

*° 231 Ill. App. 143 (1st Dist. 1923). 

© 302 Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939). 

* 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 

8 345 Il. App. 158, 102 N.E.2d 546 (4th Dist. 1952). 
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dram shop defendants, the administrators of the respective estates executed 
releases running to the railroad for a consideration of $500.00 in each case. 
In the dram shop action, it was alleged the deaths were due to intoxication 
of the driver of the automobile stemming from intoxicating liquors sold or 
given him by the defendant tavern owner. The defendant pleaded in de- 
fense that the releases given the railroad were executed by administrators 
who represented the same persons as next-of-kin as were parties-plaintiff 
(mother and father) in the dram shop action and, hence, were a bar to 
the action under the Dram Shop Act. The trial court sustained motions to 
strike the defenses, and a jury award of $5,000.00 was made in each case. 
The appellate court, in reversing the trial court, and in holding that the 
releases were a complete defense, stated: 


“... We therefore conclude that while in some circumstances 
multiple actions may grow out of a death creating liability under the 
Dram Shop Act, any such actions are limited by the rule that for a 
single injury but one satisfaction may be had; that the injury to ‘means 
of support’ is necessarily included in the ‘pecuniary injury’ for which 
recovery is permitted under the Injuries Act; and that the re- 
leases given in the instant case legally import a satisfaction of said 
injuries....°™ 


Effect of Payments Made Under a Covenant on the Remaining Defendants 


There have been few problems arising in trial court work which have 
caused more confusion and conflicting appellate court opinions than that of 
the proper way of handling payments made for covenants not to sue by 
prospective or dismissed defendants in a trial against the remaining de- 
fendants. It has been held that evidence of payment could be introduced 
and considered by the jury; *° that evidence of the payment was not ad- 
missible since the payer was not a party to the suit.** Evidence of the 
amount of payment has been held inadmissible because a joint tortfeasor 
was not entitled to have his liability reduced. ** After jury verdict against 
co-defendants, one defendant has been permitted to show, on motion for 
new trial, that the other defendant had paid money for a covenant, and 
the judgment was therefore reduced by the amount paid. ** After verdict, 
the court has reduced the verdict by the amount paid. ** 


A great many, but not all, ** of the problems arising seem to have been 
settled by the case of Aldridge v. Morris, ** to which case the Supreme 


* Id. at 168, 102 N.E.2d at 551. 
* City of Chicago v. Babcock, 143 Ill. 358, 32 N.E. 271 (1892). 
* Devaney v. Otis Elevator, 251 Ill. 48, 95 N.E. 1034 (1911). 
* Scharfenstein v. Forest City Knitting Co., 253 Ill. App. 190 (2d Dist. 1929). 
* Garvey v. Chicago Rys. Co., 339 Ill. 276, 171 N.E. 271 (1930). 
* New York, C. & St. L. R. Co. v. American Transit Lines, 408 Ill. 336, 97 N.E.2d 
264 (1951). 
* Hyde v. Montgomery Ward, 343 Ill. App. 388, 99 N.E.2d 382 (3d Dist. 1951). 
* 337 Ill. App. 369, 86 N.E.2d 143 (2d Dist. 1949). 
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Court appears to have given its blessing in N.Y., C. & St.L. R.R. Co. v. 
Transit Lines: ** 


“The latest pronouncement upon the subject is the well-reasoned 
case of Aldridge v. Morris, 337 Ill. App. 369, wherein the two last- 
mentioned cases were followed, and which case we very carefully 
considered on petition for leave to appeal and after such consideration 
denied it.” 


The appellate court in the Aldridge case reached this conclusion: 


. This court holds that where plaintiff receives a payment for 
a covenant not to sue from one against whom tort liability could lie, 
such payment, made before or after judgment, may be deducted from 
the damages recoverable from persons whose tort liability arises out 
of the same circumstances, irrespective of whether the covenantee is 
made a party to the suit. Moreover, it should be proper to submit not 
only evidence of such payment, but instructions informing the jury of 
their right to consider such a payment in arriving at their verdict. 
“Under this interpretation, the court would not be adjusting the 
burdens of misconduct, but merely assuring a single recovery for the 
damages sustained, rather than — as many complete recoveries 
as there may be defendants. . . .” * 


In the N. Y. C. & St. L. R. Co. v. American Transit Lines, *° the evidence 
of the payment made for the covenant was not presented to the jury *° but 
the fact of payment was conceded at the time of the entry of the judgment. 
It was there held proper for the court to reduce the amount of the verdict 
by the amount conceded to have been paid for the covenant. 


An interesting problem was presented in Hyde v. Montgomery Ward, * 
where the trial court refused to admit in evidence the fact that $4,500.00 
was paid, by one not a party to the suit, for a covenant not to sue. After a 
verdict in favor of the plaintiff in the sum of $3,000.00, the defendant 
petitioned the trial court for permission to show the $4,500.00 payment and 
have the same deducted from the jury verdict. The trial court denied the 
petition and on appeal the majority opinion reversed the cause for a new 
trial, holding that evidence of the payment should have been shown to the 
jury. The court supports its conclusion by stating that the jury may have 
taken into consideration questions concerning payment put to the witness by 
defendants’ counsel, but not answered. The dissenting opinion sharply 
points up the practical problems in the handling that should be given cases 
of this character, and asks the question as to what would have been the 
result if the N. Y. C. & St. L. R. R. Co. v. American Transit Lines procedure 


* Supra note 34 at 342, 97 N.E.2d at 268. 

* Aldridge v. Morris, supra note 36 at 380, 381, 86 N.E.2d at 148, 149. 
* Supra note 34. 

© Ibid. 

“ Supra note 35. 
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had been followed. Would the court, after deducting $4,500.00 paid for 
the covenant from the $3,000.00 verdict, have held that the plaintiff owed 
$1,500.00? In the dissenting opinion, it is suggested that there should be a 
re-examination of the entire problem of compensatory damages. There is 
much merit in this suggestion. 


CONTRIBUTORY NEGLIGENCE 


It is fundamental in Illinois law that an essential part of a plaintiff's cause 
of action is his allegation and proof of his own “exercise of due care and 
caution for his own safety” or his “freedom from contributory negligence.” 
Theoretically, therefore, the plaintiff's contributory negligence is not a de- 
fense. But as a practical matter at the trial, the burden is on the defendant 
to adduce facts and emphasize the importance of such facts as indicate that 
the plaintiff's conduct was such as authored or contributed to cause 
misfortune. 


Definition 
That degree of conduct on the part of an injured plaintiff which a court 
characterizes as contributory negligence is easy to define. 


“Contributory negligence is conduct for which plaintiff is re- 
sponsible, amounting to a breach of the duty which the law imposes 
upon persons to protect themselves from injury, and which, concurring 
and cooperating with actionable negligence for which defendant is 
responsible, contributes to the injury complained of as a proximate 
cause. ... It has been said that there is no substantial distinction or 
essential difference between negligence for which defendant is re- 
sponsible and contributory negligence, and rules of law applicable to 
the former are, in general, applicable to the latter. As in the case of 
defendant’s negligence, contributory negligence may be due to either 
acts of ommission or commission. In other words, contributory 
negligence may consist in doing the wrong thing at the time and place 
in question, or it may arise from doing nothing when something should 
have been done.” *? 


Application is for the Jury 
The application of the definition of contributory negligence to a given 


set of facts is much more difficult, and courts uniformly hold that the 
question is almost always one for a jury’s determination. 


“The question of due care on the part of plaintiff's intestate is 
always a question of fact to be submitted to a jury whenever there is 
any evidence in the record which, with any legitimate inference that 
may reasonably and legally be drawn therefrom, tends to show the 
exercise of due care on the part of the deceased.” * 


“Schmidt v. Anderson, 301 Ill. App. 28, 43, 21 N.E.2d 825, 832 (ist Dist. 1939). 
* Thomas v. Buchanan, 357 Ill. 270, 278, 192 N.E. 215, 218 (1934). 
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“Whether a plaintiff was guilty of contributory negligence is or- 
dinarily a question of fact for the jury to decide under proper instruc- 
tions. It becomes a question of law only when the evidence is so 
clearly insufficient to establish due care that all reasonable minds would 
reach the conclusion that there was contributory negligence.” ** 


The Reasonable Man is the Standard 


It is small wonder that courts are not wholly consistent in the applica- 
tion of the contributory negligence theory of our law when it is considered 
that the standard of conduct is that of a reasonable man. The variability of 
the rule is best stated in the following quotation: 


“While the burden of proof is always on the plaintiff, in proceed- 
ings of this kind, to show that when the injury was received he was 
in the exercise of ordinary care, that question is one of fact, which must 
be determined by the circumstances attending and surrounding the 
injury. Whether the evidence tends to prove such care is a question of 
law. A court can only determine adversely to the plaintiff when no 
other conclusion can be reasonably drawn from the uncontradicted 
facts and from the evidence that is favorable to the plaintiff. “There is 
no rule of law which prescribes any particular act to be done or omitted 
by a person who finds himself in a place of danger. In the variety of 
circumstances which constantly arise it is impossible to announce such a 
rule. The only requirement of the law is that the conduct of the person 
involved shall be consistent with what a man of ordinary prudence 
would do under like circumstances’.” 4° 


Typical Cases for the Jury 


Typical cases in which the court held a jury question was presented as 
to whether the plaintiff was in the exercise of due care and caution for his 
own safety are: 


The plaintiff’s intestate, a pedestrian, was walking on his right side of 
the highway to recover a glove he had dropped on the paved portion, con- 
trary to statute which requires a pedestrian to walk on his left side of the 
highway. «© The plaintiff was injured in a collision between the car she 
was driving and a truck she was attempting to pass at a street intersection, 
contrary to a statute forbidding passing at or near street intersection. *7 
The passenger failed to warn the driver of the approach of defendant’s 
automobile so as to permit the yielding of right-of-way.** A highway 
policeman in pursuit of defendant’s truck failed to see the rear of such 


“ Ziraldo v. Lynch Co., 365 Ill. 197, 199, 6 N.E.2d 125, 127 (1936). 

“ Pienta v. Chicago City Ry. Co., 284 Ill. 246, 251, 252, 120 N.E. 1, 3 (1918). 

“Blumb v. Getz, 366 Ill. 273, 8 N.E.2d 620 (1937); Rowley v. Rust, 304 Ill. App. 
364, 26 N.E.2d 520 (1st Dist. 1940). 

“Pfile v. Owens, 331 Ill. App. 390, 73 N.E.2d 445 (3d Dist. 1947). 

* Lasko v. Meier, 394 Ill. 71, 67 N.E.2d 162 (1946). 
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unlighted truck which was standing on the highway in their path of travel.*® 
The plaintiff collided with another vehicle which was approaching a street 
intersection from the plaintiff’s right.°° The plaintiff failed to see the de- 
fendant’s wrecker standing on a highway over the crest of a hill in time to 
avoid a head-on collision.** The plaintiff failed to maintain a greater 
distance between the truck he was driving and a truck ahead so as to permit 
a collision between the two. ** 


Typical Cases Involving a Matter of Law 


Typical cases in which plaintiff's conduct was such as to be character- 
ized as negligence as a matter of law are: 


The plaintiff failed to yield the right-of-way, slow down, or give warn- 
ing to the -defendant’s car approaching from the plaintiff's right on an 
intersecting highway. ** A plaintiff motorist parked his car so that the left 
wheels remained on the pavement in violation of a statute and crawled under 
the car to remove the chain which had become locked around the left 
wheel and was killed when his vehicle was struck by another vehicle pro- 
ceeding in the same direction. ** The plaintiff failed to see a team and wagon 
on the highway, the only light on which was a flashlight. It was a foggy 
night and as a result the driver of the vehicle, in which the plaintiff was 
riding collided with the wagon, resulting in the plaintiff's injury.°° A 
motorist and his passenger approached a street intersection and failed to 
look to ascertain the proximity of other traffic approaching, or in the 
intersection. *° A motorist failed to take appropriate precaution upon ap- 
proaching and attempting to cross a railroad crossing. ** A motorist struck 
the side of a train. ** A pedestrian stepped out from in front of a street car 
into a traffic lane in the path of a fire truck which he could have seen. °° 


Elusiveness of Contributory Negligence 


The elusiveness of the defense of contributory negligence is illustrated 
by the case of Seeds v. Chicago Transit Authority. The appellate court, in 
its opinion, © held that the negligence of the driver of a vehicle in which the 


“ Mueth v. Jaska, 302 Ill. App. 289, 23 N.E.2d 805 (4th Dist. 1939). 

© Bentley v. Olson, 324 Ill. App. 281, 58 N.E.2d 316 (1st Dist. 1944). 

* Comiskey v. Engel, 339 Ill. App. 309, 89 N.E.2d 845 (2d Dist. 1950). 

* Piper v. Hoagland, 342 Ill. App. 706, 97 N.E.2d 605 (3d Dist. 1951). 

* Hoff v. Donaldson, 184 F.2d 419 (7th Cir. 1950). 

“ Hand v. Greathouse, 294 Ill. App. 383, 13 N.E.2d 1010 (3d Dist. 1938). 

* Sumner v. Griswold, 338 Ill. App. 190, 86 N.E.2d 844 (2d Dist. 1949). 

°F, N. Walker v. Ilinois Commercial Telephone Co., 315 Ill. App. 553, 43 N.E.2d 
412 (4th Dist. 1942). 

5 Greenwald v. Baltimore & O. R. Co., 332 Ill. 627, 164 N.E. 142 (1928). 

* Miles v. American Steel Foundries, 302 Ill. App. 262, 23 N.E.2d 754 (4th Dist. 
1939). 

” Bryan v. City of Chicago, 371 Ill. 64, 20 N.E.2d 37 (1939). 

® 342 Ill. App. 303, 96 N.E.2d 646 (1st Dist. 1951). 
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plaintiff was riding as a guest was the proximate cause of a collision between 
it and a bus and denied the plaintiff a recovery. The vehicle was being 
driven at a speed of twenty-five to thirty M.P.H., thirty to fifty feet behind 
the bus on a wet street. The driver knew a bus stop was ahead, but was 
unable to stop the vehicle to avoid striking the stopped or stopping bus. 
Further, the appellate court held that the driver’s contributory negligence, as 
a matter of law, precluded a recovery on his own behalf. On leave to 
appeal being granted, the Supreme Court, ** specifically withholding com- 
ment upon the question of the manifest weight of the evidence, held that 
the negligence of the driver was a jury question and that the appellate court 
had erred in ordering the trial court to enter a judgment notwithstanding 
the verdict. The cause was remanded to the appellate court for considera- 
tion of other errors urged. Upon reconsideration, the appellate court in an 
abstract opinion * held there was sufficient evidence to support the verdict 
for the plaintiff. 


Instructed Verdicts 


Efforts by defendants to obtain instructed verdicts, or a judgment not- 
withstanding the verdict, from a trial court or a reversal by the appellate 
court on the ground that a plaintiff has failed to prove that he was in the 
exercise of due care and caution for his own safety are not often crowned 
by success. Most courts, acting in accordance with well-settled law, refuse 
to become a “thirteenth juror” or substitute their judgment for that of the 
jury. 

Typical Instructions 


It would seem, by a reading of the following typical instructions often 
requested on behalf of a defendant, that it should not be difficult to convince 
a jury or a court that some part of the plaintiff's conduct constituted 
negligence which proximately contributed to cause the automobile collision 
in question. 

“If you believe from the evidence that at the time and place in 
question the plaintiff was negligent and that such negligence on her 
part proximately contributed to cause the alleged accident, then you 
are instructed that she cannot recover in this case, irrespective of 
whether you believe that the defendant was or was not negligent.” °* 

“You are instructed that if you believe, from the evidence, that 
the plaintiff and the defendants were both negligent, and that the 
negligence of both contributed directly to cause the injury to plaintiff, 
then the plaintiff cannot recover, and you should find the defendants 
not guilty’.” ° 


" 409 Ill. 566, 101 N.E.2d 84 (1951). 

@ 346 Ill. App. 472, 105 N.E.2d 136 (1st Dist. 1952). 

“Cornell v. City of Chicago, 169 Ill. App. 441, 443, 444 (Ist Dist. 1912). 
“ Pauckner v. Wakem, 231 Ill. 276, 283, 83 N.E. 202, 205 (1907). 
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“If you believe from the evidence, that the plaintiff, by using his 
faculties with ordinary and reasonable care in looking out for danger, 
could have avoided injury on the occasion in question, and that he 
negligently failed to do so, and thereby contributed to the injury, if 
you believe he was injured, then he cannot recover in this case’.” °° 


Jurors, however, have minds of their own, and their ideas of standards 
of conduct and “who should win” vary considerably. 


Wilful and Wanton Misconduct 


Contributory negligence is not a defense in a wilful and wanton mis- 
conduct action. A counterpart—freedom from contributory wilful and 
wanton misconduct—has developed in the last few years. In Willgeroth v. 
Maddox, ®* the automobile in which the plaintiff's intestate was riding as a 
guest struck the side of a train on an open road in broad daylight. A re- 
covery against the defendant’s intestate, the driver, was denied on the ground 
that the conduct complained of as being wilful and wanton was the same in 
character as that of the guest and passenger, since both had the same op- 
portunity to see and hear. In Prater v. Buell,*" a complaint bottomed on 
wilful and wanton misconduct was held fatally defective because of the 
failure of the plaintiff to allege his own freedom from contributory wilful 
and wanton misconduct. The same practical difficulties in application of 
the doctrine of contributory wilful and wanton misconduct are encountered 
as are to be dealt with in negligence actions, where contributory negligence 
is urged to defeat the action. 


Instructions in Guest Cases 


A passenger or a guest who has no control or right to manage the 
operation of a motor vehicle is ordinarily in a better position to recover for 
injuries sustained when such vehicle collides with a vehicle driven by an 
allegedly negligent defendant. The following instruction in such a situation 
has been approved: 


“The court instructs the jury that even if you believe from the 
evidence in this case that the driver of the automobile in which plaintiff 
had been riding was guilty of negligence which contributed to the 
injury in question, if any, still if you further believe from the evidence 
that the plaintiff was not by her conduct in any way the cause of such 
negligence on the part of the driver of the automobile in which 
plaintiff had been riding and omitted no reasonable or ordinary care on 
her part for her own safety under all the circumstances in evidence 
before you, then such negligence, if any, on the part of the said driver 


“Flynn v. Chicago City Ry. Co., 250 Ill. 460, 480, 95 N.E. 449, 456 (1911); 
Kavanaugh v. Washburn, 320 Ill. App. 250, 50 N.E.2d 761 (2d Dist. 1943). 

“281 Ill. App. 480 (2d Dist. 1935). 
* 336 Ill. App. 533, 84 N.E.2d 676 (3d Dist. 1949). 
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of said automobile in which plaintiff had been riding cannot be charged 
against or imputed to the plaintiff in this suit.” °° 


The defendant in such an instance ordinarily may counter with an 
instruction such as: 


“If the jury believe from the evidence, . . ., that the sole cause of 
the injury to the plaintiff was the negligent manner in which the 
automobile, in which plaintiff was riding, was driven or managed, if 
you believe from the evidence that such automobile was negligently 
driven or managed, then it is the duty of the jury to find the defendant 
not guilty.” °° 


Juries sometimes respond favorably to this instruction by placing all 
occupants of a vehicle in the same category as its driver. Such a result is 
sometimes avoided by the passenger or guest joining both drivers as 
defendants. 


RESPONDEAT SUPERIOR 

Since Arkin v. Page™ and White v. Seitz," the rule undeviatingly 
applied in Illinois has been that since a motor vehicle is not a dangerous 
instrumentality, the owner thereof is liable only for negligence in the opera- 
tion of it by himself or his agent or servant acting in the scope of their 
employment. Ordinarily the owner is not liable if the vehicle is being 
driven by another for the driver’s own personal purposes. ** An agency is 
inferred if the owner is riding in the auto, which is being driven by 
another. ** Proof of ownership or a name printed on the car is sufficient to 
establish a prima facie case of owner’s liability, "* but this may be rebutted 
by a showing of non-agency.** Prior to the Civil Practice Act, it was held 
that denial of operation and management must be specially pleaded, *° but a 
specific denial of the plaintiff's averments of operation and management 
seems sufficient now. Some exceptions to these general rules have been 
made where the vehicle was entrusted to a known incompetent driver, ” or 
where the vehicle was defective within the owner’s knowledge. ** 


Scope of Employment 


The application of the doctrine of respondeat superior has afforded 
considerable difficulty in “deviation” cases. These difficult cases arise 


® Thompson v. Atchison, T., & S. F. Ry., 258 Ill. App. 123, 130 (2d Dist. 1930). 
® Chicago Union Traction Co. v. Leach, 215 Ill. 284, 74 N.E. 118 (1905). 
287 Ill. 420, 123 N.E. 30 (1919). 

™ 342 Ill. 266, 174 N.E. 371 (1931). 

™ Mosby v. Kimball, 345 Ill. 420, 178 N.E. 66 (1931). 

*® Palmer v. Miller, 380 Ill. 256, 43 N.E.2d 973 (1942). 

“Robeson v. Greyhound Lines, Inc., 257 Ill. App. 278 (3d Dist. 1930). 

® Nelson v. Stutz Chicago Factory Branch, 341 Ill. 387, 173 N.E. 394 (1930). 
* Muller v. Hayes, 321 Ill. 275, 151 N.E. 874 (1926). 

“ Bensman v. Reed, 299 Ill. App. 531, 20 N.E.2d 910 (4th Dist. 1939). 
™Dyreson v. Sharp, 333 Ill. App. 198, 76 N.E.2d 809 (2d Dist. 1947). 
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where the servant violates orders of the master and is driving the vehicle 
at a time and place other than that authorized. The question posed is 
whether at the time and place the servant was reasonably within the scope 
of his employment. In Kavale v. Morton Salt Co.,*® the employee had 
finished his work and was told to return the truck he was using to the 
garage. He stopped for lunch, traveled in an opposite direction to a fellow 
employee’s rooming house where he drank for about an hour and a half. 
He started for a barber shop, found it crowded and left. At the time of the 
accident, he was traveling toward the general vicinity of the garage in an 
intoxicated condition. The court held it to be a jury question as to whether 
the employee was in the course of his employment. 

In Lobr v. Barkmann Cartage Co., * a plaintiff's judgment was reversed 
where the evidence showed the servant of the defendant had been ordered 
to return the truck to the garage at 5:00 P.M. The servant went on a frolic 
of his own and had an accident miles from the garage about 8:30 P.M., while 
traveling away from the garage. 

In Nelson v. Stutz Chicago Factory Branch, *' the court in denying 
a recovery to a plaintiff held that the defendant’s salesman, who had taken a 
car from the defendant garage without consent and in violation of his em- 
ployer’s express prohibition, was not in the course of his employment so as 
to create a liability on the part of the defendant. The salesnian had taken 
the car out originally to demonstrate it to a prospective purchaser at 
10:00 P.M. The accident giving rise to the litigation occurred at 7:00 A.M. 
the following morning. 

In Parotto v. Standard Paving Co.,** the court attempted to reconcile 
various “deviation” cases. The servant was to return his employer's vehicle 
to the garage after finishing his work. Seven hours later after having made 
a round of taverns, the employee was involved in an accident while driving 
the vehicle to the garage. The court distinguished the various cases and 
concluded that if the employee were going toward the garage, actually 
returning the vehicle to his employer, then a jury might reasonably find he 
had not substantially deviated from his employment. If, however, the 
employee were going away from the garage at the time of the accident, on 
a mission of his own, the court’s opinion implied that a question of law 
would be presented and that the employer would not be liable. The logic of 
such a conclusion is not here defended. 


Liability of a Minor 
Since the theory of respondeat superior is based upon a contract of 
employment, it was held in Palmer v. Miller ** that a minor could not be held 


™ 329 Ill. 445, 160 N.E. 752 (1928). 

% 335 Ill. 335, 167 N.E. 35 (1929). 

* Supra note 75. 

" 345 Ill. App. 486, 104 N.E.2d 102 (1st Dist. 1952). 
* Supra note 73. 
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liable under an averment in the complaint that the injury was caused “by 
his agent and servant.” Because of his minority he could not validly 
contract. In a retrial of the case ** the minor defendant was held liable on 
the theory that since he was riding in his own car being driven by another 
he was negligent in failing to control the driver’s manner of driving. 


Independent Contractor 


The defense of the relationship of independent contractor is often 
interposed in respondeat superior cases. Generally speaking, an independent 
contractor is one who renders service in accordance with the will of the 
person for whom the work is done, only as to the result of the work and not 
as to the means by which it is accomplished. ** Where one undertakes to 
produce a given result without being in any way controlled as to the method 
by which he attains it, he is considered an independent contractor rather 
than an employee. * 

The test is the right to control and not the fact of whether actual inter- 
ference with the method of doing the work is shown by the evidence. 
If the person for whom the work is being done retains the right to control 
the manner in which the work is being done, the relationship of employer 
and employee exists. *” 


“Such relationship (master and servant) must exist at the time and 
in respect of the particular transaction out of which the injury arose. 
(Mosby v. Kimball, 345 Ill. 420.) Whether it exists depends upon the 
contract between the parties and their relationship as shown by the 
evidence. Each case must depend upon its own facts. Generally, no 
one feature of the relationship is determinative but all must be construed 
together.” * 


Effect of Insurance 


In the ordinary private automobile accident case, where the vehicle is 
adequately insured, the omnibus clause contained in most old line liability 
insurance policies make unnecessary the proving of a liability on the part 
of the owner rather than the driver of the vehicle. Such a clause extends 
the coverage of the policy by including as an “insured” any person driving 
the vehicle with the named insured’s express or implied permission. 


In a recent case, *° it was held that the Financia] Responsibility Statute 
caused the reading of an omnibus clause into every insurance policy up to 


“Palmer v. Miller, 323 Ill. App. 528, 56 N.E.2d 447 (4th Dist. 1944). 

* Hartley v. Red Ball Transit Co., 344 Ill. 534, 176 N.E. 751 (1931). 

® Rosenbaum Bros. v. Devine, 271 Ill. 354, 111 N.E. 97 (1916). 

* Meredosia Levee & Drainage Dist. v. Industrial Commission, 285 Ill. 68, 120 N.E. 
516 (1918). 

* Darner v. Colby, 375 Ill. 558, 560, 31 N.E.2d 950, 951 (1941). 

® Landis v. New Amsterdam Casualty Co., 347 Ill. App. 560, 107 N.E.2d 187 (4th 
Dist. 1952). 
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limits of “Five and Ten,” the amounts required by such statute, and a driver 
of a vehicle, even though using it for a purpose of his own became an 
“additional insured.” 


Some Unexpected Results 


In the application of the theory of respondeat superior, some un- 
expected results have come about. If both the master and servant have been 
sued as co-defendants, and the master’s responsibility is predicated solely 
upon the negligence of his servant, then if the jury should find the master 
guilty and the servant not guilty the master would be entitled to have 
judgment entered in his favor. 


“In this State the law is well settled that where an action on the 
case is brought against two defendants and one of them is liable only on 
account of the rule of respondeat superior for the negligence of the 
other, if the latter is found not guilty such finding is a complete bar to 
the action against the former.” *° 


This rule of law was applied in the case of Meece v. Holland Furnace 
Co., *' as an additional ground for a decision reversing a trial court judgment 
for the plaintiff. Plaintiff, age seven, sued only his father’s employer, 
Holland Furnace Company, for injuries sustained when the father while 
operating his employer’s automobile in his own back yard in a negligent 
manner struck and injured his minor son. The defendant contended that 
at common law * and under the law of Illinois ** it was against public policy 
for a minor child to sue his father in tort unless expressly authorized by 
statute. Further, since the father’s employer could only be liable if the 
father was, and the father could not be sued by his son, the action would not 
lie against the defendant employer. The court held the defendant’s con- 
tentions valid and buttressed its decision further by quoting the established 
rule of law that a servant is liable to his master for damages which his master 
has been required to pay to third persons because of the negligence of the 
servant, where the master is not considered at fault. Therefore, if the 
defendant were required to pay a judgment to the plaintiff, it could 
recover it back from the father. 


The Meece case, strangely, was not considered a binding precedent by 
the court in deciding the case of Tallios v. Tallios, * in which the plaintiff, 
wife of the driver of a vehicle employed by the defendant, sued such de- 
fendant for injuries sustained in an automobile collision caused by her 
husband’s negligence while driving the defendant’s vehicle in the course of 


” Bunyan v. American Glycerin Co., 230 Ill. App. 351, 354 (4th Dist. 1923); Hayes 
v. Chicago Telephone Co., 218 Ill. 414, 75 N.E. 1003 (1905). 

" 269 Ill. App. 164 (3d Dist. 1933). 

"46 C.J. 1324, § 159 (1928). 

** Foley v. Foley, 61 Ill. App. 577 (2d Dist. 1895). 

* 345 Ill. App. 387, 103 N.E.2d 507 (ist Dist. 1952). 
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the employment. The court in sustaining the cause of action held that while 
a wife could not sue her husband directly because of his personal immunity 
from such a suit, such immunity does not mean that a right of action does 
not exist, but merely that the remedy for enforcing the right is denied. 
Therefore, the matter being procedural rather than substantive, the husband’s 
employer is not immune from the action. °° The court relied chiefly on the 
case of Schubert v. Schubert Wagon Co.,** which case has been copiously 
quoted from in a recent decision of the Supreme Court in Welch v. Davis. *" 


In the Welch case, John L. Davis shot his wife, Anna, and immediately 
shot and killed himself. Anna died a few moments after her husband. She 
was survived by a minor daughter by her first husband, and was from her 
own earnings the sole support of her daughter, her sole next-of-kin. The 
plaintiff, as administrator of the estate of Anna Davis, sued the personal 
representative of John L. Davis for wrongful death. A jury verdict for 
$14,000.00 was awarded the plaintiff, but the defendant’s motion for judg- 
ment notwithstanding the verdict was entered. The appellate court 
affirmed, holding that under the Wrongful Death Act because a wife could 
not maintain a tort action against her husband during her lifetime, her 
administrator could not maintain an action for her wrongful death. 


The Supreme Court, after reviewing the conflict of authorities from 
other states, reversed, citing a decision by the Court of Appeals of New 
York, Schubert v. Schubert Wagon Co.,** holding a wife was not barred 
from suing her husband’s employer for a tort committed against her through 
her husband’s negligence while acting in the course of his employment. The 
Court’s decision was influenced also by the fact that the fictional unity of 
husband and wife was inapplicable, since the parties-plaintiff and defendant 
were neither husband nor wife. Instead a child of the wife was asserting an 
independent right to recover for a loss sustained by her alone as plaintiff, 
and the husband’s executor was defendant. The immunity from suit exist- 
ing between husband and wife based upon preservation of marital harmony 
had no pertinence as both were dead. 


In Kitch v. Adkins, * an injured wife was permitted to recover from a 
defendant, who owned and was riding in the automobile, but was permitting 
the plaintiff's husband to drive it. The plaintiffs theory of liability was not 
based upon the rule of respondeat superior, but instead on the independent 
negligence of the defendant, as owner of the vehicle in failing to properly 
control the driver. A similar theory was applied in Palmer v. Miller. *°° 


* 40 Itz. B.J. 583 (June, 1952). 

* 249 N.Y. 253 (1928). 

410 Ill. 130, 101 N.E.2d 547 (1951). 

* Supra note 96. 

” 346 Ill. App. 342, 105 N.E.2d 527 (3d Dist. 1952). 
380 Ill. 256, 43 N.E.2d 973 (1942). 
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It would be interesting to speculate on the result of the trial in a case 
with a factual situation such as was presented by Tallios v. Tallios in the 
federal court where a more liberal third party practice is permitted by the 
Rules. * If the defendant employer were permitted to have joined as a 
co-defendant the negligent husband, and to file a counterclaim against him 
on the theory that the negligent employee is liable to his non-negligent 
employer for whatever loss or damage he causes, a practical “circuitous 
futility” *°? would be commenced. ?° 


The foregoing discussion was prepared prior to the recent Supreme 
Court decision in Brandt v. Keller. 1° This important case is the subject of 
a student comment appearing on page 150 of this issue of the Law Forum. 


Charitable Corporations 


The suability of charitable corporations has also acquired a materially 
altered status in the last few years, and the defense interposed by the insur- 
ance carriers that their insured was immune from suit has largely dis- 
integrated. Since 1905, in the case of Parks v. Northwestern University, °° 
Illinois has been considered a state which granted charitable corporations 
absolute immunity from tort liability. *°* The theory of absolute immunity 
was originally based upon two grounds: (a) if liability were admitted the 
trust funds of the charity might be wholly destroyed and the donor’s intent 
thwarted and (b) since the trustees could not divert funds from the purposes 
intended by direct action, such funds could not be diverted by indirect 
action. An additional ground of public policy was subsequently used to 
bolster the unpopular holding. The growing use of liability insurance to 
protect against depletion of trust funds caused repeated efforts to bring 
about a new approach to the settled law. *°” 


In Wendt v. Servite Fathers,?°* it was disclosed that the charitable 
institution held a liability insurance policy, which fact forbade the insurance 
carrier from interposing the charitable immunity in the defense of suits. 
The entire background of the immunity from suit enjoyed by a charitable 
corporation was reviewed by the court and it was held that the reasons for 
the rule, announced in Parks v. Northwestern no longer existed where the 


Rules 13h, 14, 17 of the Federal Rules of Civil Procedure. 

#2 Welch v. Davis, supra note 97. 

28 Yellow Cab Co. of D.C. v. Dreslin, 181 F.2d 627 (D.C. Cir. 1950) (not believed 
to be the law in Illinois). 

2 413 Ill. 503, 109 N.E.2d 729 (1953). 

15 218 Ill. 381, 75 N.E. 991 (1905). 

Piper v. Epstein, 326 Ill. App. 400, 62 N.E.2d 139 (1st Dist. 1945); Myers v. 
Y.M.C.A. of Quincy, 316 Ill. App. 177, 44 N.E.2d 755 (3d Dist. 1942); Wattman v. 
St. Luke’s Hospital Ass’n., 314 Ill. App. 244, 41 N.E.2d 314 (1st Dist. 1942). 

™ Piper v. Epstein, supra note 106; Myers v. Y.M.C.A. of Quincy, supra note 106; 
Wendt v. Servite Fathers, 332 Ill. App. 618, 76 N.E.2d 342 (1st Dist. 1947). 

8 Supra note 107. 
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trust funds were amply protected from loss by insurance, and the plaintiff's 
suit was sustained. 


In Moore v. Moyle,*°® the Supreme Court reviewed the existing law, 
explained Parks v. Northwestern, and held that so long as the trust funds of 
the charity were not jeopardized, i.e., the funds were adequately protected 
by insurance, the charity could be sued in tort. The holding of the Parks 
case was explained as not granting a charitable corporation an “absolute 
immunity” from suit, but only an immunity from having its trust funds 
depleted. 


A different view, therefore, must be taken of vehicles belonging to and 
insured by charitable corporations which are involved in accidents. In a 
case arising in Vermont where a charitable hospital ambulance negligently 
injured the plaintiff, the Circuit Court of Appeals of the Second District, in 
Henry W. Putnam Hospital v. Allen,‘ refused to consider the charitable 
immunity where a stranger rather than a patient in the hospital was involved, 
and termed the argument a “monstrous doctrine.” An anomoly in the law 
is seemingly presented, i.e., if the charitable corporation has not protected 
itself by loss through adequate liability insurance, it is immune from suit. 
On other hand, if the tort it has inflicted is covered by the provisions of a 
liability policy, it may be sued for damages in an amount up to the extent 
of the coverage. 


MUNICIPAL CORPORATION DEFENSES 


A municipal corporation when in the exercise of strictly governmental 
functions and while performing a duty imposed upon it as agent of the state 
is not liable in an action for damages for injuries resulting from negligence, 
unless such action is authorized by statute. However, such municipality is 
answerable for negligent acts committed in the performance of corporate, 
ministerial, or proprietory functions. ** 


Dual Capacity of a Municipality 
A municipality, therefore, acts in a dual capacity. It may perform its 
functions as the arm or agent of the state or it may act in a private or 
corporate capacity. The intermingling and overlapping of the two func- 
tions has resulted in difficulty in classifying a particular act as governmental 
or corporate. 
“To determine whether there is municipal responsibility the inquiry 


must be whether the particular agents or servants for whose acts of 
negligence it is sought to hold the corporation are its agents and 


1 405 Ill. 555, 92 N.E.2d 81 (1950). 
034 F.2d 927 (2d Cir. 1929). 
™ Taylor v. City of Berwyn, 372 Ill. 124, 22 N.E.2d 930 (1939). 
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servants for the performance of a public duty imposed by law or merely 
for the carrying out of public functions which are for its special 
benefit or advantage.” **” 

“The division of municipal functions into public and governmental 
on the one hand and private and corporate on the other is not well 
defined but is vague and indefinite. No definition of the terms has been 
declared which is of much practical value or ‘which will precisely 
embrace torts for which a civil action will lie, in the absence of a statute 
declaring the liability against a municipal corporation.’ 4 Dillon on 
Mun. Corp. (5th Ed.) § 1625.. It has been said that all that can be done 
with safety is to determine each case as it arises.” *** 


Theory of Immunity 


The doctrine exempting a municipal corporation from private action 
for torts resulting from the performance of its governmental functions, is 
based on the theory that the undertaking is not to promote the private in- 
terests of the municipality as a corporate entity, but rather for the public 
benefit. In the performance of its governmental function the municipality 
is a mere public agent, either of the state or of the local community. A fur- 
ther justification for immunity is that of public policy, i.e., the necessity of 
protecting public funds and public property. Taxes are raised for certain 
specific governmental purposes. If such taxes could be diverted to the 
payment of damage claims, the more important work of government, which 
every municipality must perform, regardless of its other relations, would be 
seriously impaired if not totally destroyed. 


“The distinction between the municipality as an agent of the State 
for governmental purposes and as an organization to care for local 
needs in a private or proprietary capacity has been applied in various 
branches of the law of municipal corporations. ... The basis of the 
distinction is difficult to state, and there is no established rule for the 
determination of what belongs to the one or the other class.... Gen- 
erally it is applied to escape difficulties, in order that injustice may not 
result from the recognition of technical defenses based upon the 
governmental character of such corporations.” 1" 


The mere fact that the public at large might benefit indirectly is not 
sufficient to make the function a governmental one for almost all affairs of 
purely local concern produce some indirect results on the general safety, 
health, and welfare. If the function appears to be largely local or corporate 
in motive, the city cannot and should not, escape liability merely because 


"2 Id. at 129, 22 N.E.2d at 933, 934. 

"* Roumbos v. City of Chicago, 332 Ill. 70, 74, 163 N.E. 361, 363 (1928). 

™ City of Trenton v. State of New Jersey, 262 U.S. 182, 191, 192, 43 Sup. Ct. 534, 
538 (1923). 
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the act might in some general way also relate to a function of the 
government. **° 

The statement of the courts that no general rule could be formulated 
as to when a particular municipal function was governmental and when 
proprietary, and that each case should be considered as it arises, was prob- 
ably taken too literally in the case of Hanrahan v. City of Chicago.» 
Hanrahan and his son were both struck and knocked down upon a city 
sidewalk by the falling of an awning. In a suit filed by the senior Hanrahan 
as plaintiff, it was contended that the city of Chicago controlled the sidewalk 
and permitted the awning to extend over it in a weak and dilapidated con- 
dition, and that by reason thereof the awning fell injuring the plaintiff. A 
verdict and judgment in favor of the plaintiff was reversed by the appellate 
court, the court holding that the failure to remove the awning was the 
failure to perform an act which the city was empowered to do as an agent 
of the state for the general welfare of the public and it was, therefore, 
immune from liability. 

The junior Hanrahan, who was a minor at the time he received his 
injuries, filed suit, had his case heard in 1917, and recovered a judgment 
against the city which was affirmed by the appellate court in Hanrahan v. 
City of Chicago" and upheld in the Supreme Court. The appellate court 
in the latter case was of the opinion that the decision in the senior Hanrahan 
case was not in accord with the weight of authority, in that the duty of 
the city was proprietary or ministerial and not governmental. 


Distinction Based on Character of the Public Corporation 


There is a distinction between the liability or non-liability of purely 
municipal corporations, such as incorporated cities, towns, and villages, and 
the non-liability of counties, townships, school districts, *** and road districts. 


™* Gravander v. City of Chicago, 399 Ill. 381, 78 N.E.2d 304 (1948). This gen- 
erality, not unlike other general statements in this field of law, does not always seem 
to have been applied. Examples: In the Gravander case the removal of garbage with 
a garbage truck was held a gs sae function; Roumbos v. City of Chicago, 332 Ill. 
70, 163 N.E. 361 (1928) (the cleaning of streets was held proprietary function); City 
Trust & Savings Bank v. City of Kankakee, 254 Ill. App. 489 (2d Dist. 1929) (main- 
tenance of a quarry where city garbage was dumped held governmental); Taylor v. 
City of Berwyn, 372 Ill. 124, 22 N.E.2d 930 (1939) (police officers in pursuit of a 
suspected criminal held engaged in a governmental function); Cates v. — of Bloom- 
ington, 333 Ill. App. 189, 77 N.E.2d 46 (3d Dist. 1947) (maintenance of a lake for water 
supply purposes on which boats were rented held proprietary); Tollefson v. City of 
Ottawa, 228 Ill. 134, 81 N.E. 823 (1907) (maintenance of a hospital held governmental) ; 
Johnston v. City of Chicago, 258 Ill. 494, 101 N.E. 960 (1913) (transportation of books 
by automobile from one city owned library to another held proprietary). 

46 145 Ill. App. 38 (1st Dist. 1909). 

™ 209 Ill. App. 630 (1st Dist. 1918), affirmed, 289 Ill. 400, 124 N.E. 547 (1919). 

™8 School districts are now authorized by statute to carry liability insurance on 
their school buses. The statute forbids an insurance company issuing such a policy from 
interposing as a defense the immunity from suit of the school district insured. Int. Rev. 
Srat., c. 122, § 29-11(a) (1951). 
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These latter are known as political sub-divisions of the state or quasi- 
municipal corporations, and there is no liability imposed upon them for the 
negligent or tortious conduct of their servants and agents in their perform- 
ance of corporate duties. The reason for the distinction, is that incorporated 
cities, towns, and villages act under charters by which valuable privileges 
are conferred upon the municipality at its request. These privileges are held 
to be the consideration for the duties imposed upon them. For the perform- 
ance of these duties, cities, etc., like individuals, must be responsible for their 
negligence. Such voluntary municipal corporations are the result of the 
action of the people, impelled thereto by considerations affecting more or 
less their private interest. Counties, townships, school, and road districts 
do not become organized at the special request of the people. They are 
involuntary quasi-corporations being political or civil divisions of the state 
created by general laws to aid in the general administration of the govern- 
ment. Cities are to be regarded as corporations created for their own 
benefit while the inhabitants of a district created by statute are made 
corporations without their consent. **° 


Negligent Operation of Parks 


There have been differences of opinion in our courts as to whether a 
city is liable for the negligent maintenance and operation of its parks. In 
Lythell v. City of Waverly,**° the plaintiff's intestate was playing marbles 
in a public park maintained by the defendant city when a large limb of a 
tree fell and killed him. It was held that the city was not responsible 
because the maintenance of the park was a purely governmental function. 
In Le Pitre v. Chicago Park District, ’** the plaintiff crashed into a concrete 
structure located in a drive through a park which was regularly lighted at 
night, but not on the night of the accident. Here too, the defense of a 
governmental function was established by the defendant city and sustained 
by the Supreme Court. 


However, in Costello v. The City of Aurora, *** where the plaintiff re- 
ceived his injuries as a result of a cannon ball falling on his finger from a 
pyramid constructed of concrete into which the cannon ball, along with 
others, was imbedded and maintained by the defendant in a public park, it 
was held that the maintenance of a public park, was a proprietary function 
and hence the city was liable. 


™ Chicago City Bank & Trust Co. v. Board of Education of City of Chicago, 386 Ill. 
508, 54 N.E.2d 498 (1944); People ex rel. Biddison v. Board of Education of Paris Union 
School Dist., 255 Ill. 568, 99 N.E. 659 (1912); City of Chicago v. Seben, 165 Ill. 371, 
46 N_E. 244 (1897); Elmore v. Drainage Commissioners, 135 Ill. 269, 25 N.E. 1010 (1890); 
Symonds v. Clay County, 71 Ill. 355 (1874); White v. County of Bond, 58 Ill. 297 (1871). 

#9 335 Ill. App. 397, 82 N.E.2d 207 (3d Dist. 1948). 

™ 374 Ill. 184, 29 N.E.2d 81 (1941). 

295 Ill. App. 510 (2d Dist. 1938). 
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Swimming Pools 
A city or village maintaining a swimming pool is not liable for the 
negligence of its agents or servants in the discharge of their duties even 
where the injuries received were as a result of the negligence of defendant’s 
servant in transporting children to and from a public swimming pool, be- 
cause the city was engaged in a governmental function. 1° 


The fact that a fee was charged for the use of the municipal swimming 
pool did not destroy its character as a public place of recreation and health 
SO as to permit recovery. *** 


Streets and Sidewalks 


The most prolific source of litigation against a municipality arises from 
injuries sustained from a defective street or sidewalk. It is part of the 
ministerial duty of a city to keep its streets and sidewalks in a reasonably 
safe condition for public travel and it is liable for injuries resulting from 
negligence in the care or management of its streets. 1” 


A city is not an insurer against accidents and is not required to forsee 
and provide against every possible danger or accident that may occur, but 
is only required to keep its streets and sidewalks in a reasonably safe con- 
dition for the accommodation of the public who use them. **° 


It must be proved that the city had actual or constructive knowledge 
of the defective condition before liability will attach. Lapse of time gives 
rise to an implication that the city has or should have notice of the 
condition. 727. It has been held that a condition that had existed for thirteen 
days prior to the time when injuries were sustained was sufficient to charge 
the city with knowledge. °° 


A city has been held liable where a street cleaner set fire to a pile of 
rubbish and negligently left it burning without watching it and the wind 
blew it across the sidewalk causing the death of a child, whose clothing 
caught fire. **° 

In Romine v. City of Watseka, ‘* the defendant city was held liable 
where a truck in which plaintiff, who was a young boy, was riding as a 
passenger struck a depression in the street throwing the boy out. 


** Gebhardt v. Village of La Grange Park, 354 Ill. 234, 188 N.E. 372 (1933). 

™ Prickett v. City of Hillsboro, 323 Ill. App. 235, 55 N.E.2d 306 (3d Dist. 1944). 

* Blackaby v. City of Lewistown, 265 Ill. App. 63 (3d Dist. 1932). 

** Fleming v. City of Chicago, 260 Ill. App. 496 (1st Dist. 1931); White v. City of 
Belleville, 284 Ill. App. 322 (4th Dist. 1936), reversed and remanded, 364 Ill. 577, 5 
N.E.2d 215 (1936). 

™ Lloyd v. City of East St. Louis, 235 Ill. App. 353 (4th Dist. 1924). 

™ Graham v. City of Chicago, 346 Ill. 638, 178 N.E. 911 (1931). 

” Roumbos v. City of Chicago, 332 Ill. 70, 163 N.E. 361 (1928). 

341 Ill. App. 370, 91 N.E.2d 76 (2d Dist. 1950). 
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In Town of Waltham v. Kemper, *** it was held that a town established 
by law as a civil division of a county and in the establishment of which the 
inhabitants had no agency or participation as distinguished from a voluntary 
corporation, such as a city, was not liable for personal injuries caused by a 
highway becoming out of repair. 


It is well established in this state that the regulation of traffic by a 
municipality upon the public streets under the police powers conferred 
upon it by the legislature is the exercise of a governmental function. ** 
But in Johnston v. City of East Moline,*** the city was held liable for 
failure to restore to operation one of four electric traffic signals at an inter- 
section. The court rejected the defendant’s contention that the installation 
of traffic control devices is a substitute for a policeman and that if a police- 
man had heen directing traffic at the time of the accident the city would 
not have been liable. The court conceded that a city is not liable for the 
negligence of its officers or agents in the exercise of its police powers, and 
that the installation of certain devices or controls was for the assistance or 
relief of the police department. However, the court held that since the 
traffic controls were in the streets and since the proper maintenance of the 
streets was a proprietary function of the city, the city was liable for negli- 
gence, citing as authority Roumbos v. City of Chicago. *** 


CONCLUSION 


It cannot be doubted that the modern trend of the law is to extend the 
application of liability principles. The courts are rarely permitting the use 
of technical defenses to defeat an otherwise meritorious case. Unquestion- 
ably, for the past two decades, the plaintiff has had advantages, both 
legislatively and jury wise, in the trial and consideration of his case that he 
had not enjoyed previously. The courts can only be expected to keep 
such trends within workable and broad confines. 


™ 55 Ill. 346 (1870). 

™ Taylor v. City of Berwyn, 372 Ill. 124, 22 N.E.2d 930 (1939); Evans v. City of 
Kankakee, 231 Ill. 223, 83 N.E. 223 (1907). 

338 Ill. App. 220, 87 N.E.2d 22 (2d Dist. 1949). 

™ Supra note 129. 








VENUE, PARTIES, AND PLEADINGS 
IN AUTOMOBILE CASES 


BY FRANK E. MAYNARD * 


THIS ARTICLE IS ADDRESSED to the general topic of procedure in 
automobile negligence cases under the Illinois law, but, specifically, is limited 
to the discussion of the sub-topics of venue, parties and pleadings. 


VENUE 
Courts Available — As Affects Venue 

In considering venue and choice of forum in automobile negligence 
cases in Illinois, it might be well to consider briefly the courts available to 
litigants in these cases, and the constitutional and statutory provisions 
governing and controlling the same. 

Article IV of the Constitution of 1870 is the source of all legislative 
authority respecting courts. * 

Section 1 of Article VI of the Constitution of 1870 provides that “the 
judicial powers, except as in this article is otherwise provided, shall be vested 
in one supreme court, circuit courts, county courts, justices of the peace, 
police magistrates, and in such courts as may be created by law in and for 
cities and incorporated towns.” The words “except as in this article is 
otherwise provided” refers to Section 11 of the Article authorizing the 
creation of inferior appellate courts and to Section 20 of the Article author- 
izing the creation of probate courts. 

Courts are subject to classification as (1) courts created by the con- 
stitution and courts created by the legislature, the jurisdiction of the former 
being stated in the state constitution, and the jurisdiction of the latter being 
fixed by the legislature; (2) original and appellate; (3) courts of record and 
courts not of record; and (4) courts of general jurisdiction and courts of 
limited jurisdiction. Courts of general jurisdiction have power to hear and 
determine legal differences of every sort and description irrespective of the 
nature of the case, the character of the parties, or the amount involved. 
All other courts in Illinois are courts of limited jurisdiction. 

Jurisdiction of a court and venue are often confused.? Jurisdiction is 
distinguished from venue in that the former relates to the power to decide a 


*FRANK E. MAYNARD. Undergraduate and law study, University of 
Illinois; member of the firm of Maynard & Maynard, Rockford. 


* People ex rel. Nauert v. Smith, 327 Ill. 11, 158 N.E. 418 (1927). 
? Johnson v. Gibson, 116 Ill. 294, 6 N.E. 205 (1886). 
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case on the merits while the latter relates to the place where the action should 
be heard. Statutes relating to venue are procedural merely and not jurisdic- 
tional in the strict sense.* Jurisdiction is exclusive when only one court has 
the right to try the action or proceeding, and concurrent where it may be 
exercised by two or more courts. Concurrent jurisdiction may be con- 
ferred by the legislature where the constitution has not conferred exclusive 
jurisdiction. Jurisdiction of trial courts in Illinois is to some extent con- 
current. If two courts have concurrent jurisdiction, a litigant has the right 
to select either court. 


The Constitution of 1870 provides for a division of the state into 
seventeen judicial circuits, each one embracing several counties, except that 
Cook County is one judicial circuit, and confers upon them original juris- 
diction “of all causes in law and equity” and “such appellate jurisdiction as 
is or may be provided by law.” The former phrase includes every claim or 
demand in a court of justice which was known at the adoption of the con- 
stitution as an action at law or a suit in chancery, and also, all actions since 
provided for, which involve personal or property rights of the same nature 
as those previously enforced by an action at law or in equity. Appeals to 
the circuit court are provided for in many statutes. 


The Superior Court of Cook County has the same jurisdiction and 
powers as the Circuit Court of Cook County, with no distinction between 
them except in name. 


County courts have original jurisdiction in certain matters, and are 
distinguished from probate courts in that the legislature may grant the 
former other jurisdiction but cannot grant other jurisdiction to the latter. * 
County courts have concurrent jurisdiction with the circuit courts in certain 
cases. Their jurisdiction is not general, in the usual sense, but defined and 
limited, although not inferior, and in cases confided to them they have as 
general and unlimited jurisdiction as circuit courts. 


The creation of courts “for cities and incorporated towns,” and called 
city courts, is expressly authorized by Article VI, Section 1 of the Con- 
stitution, and such courts have been established in nearly thirty cities in 
Illinois, including two places in Cook County, and “have concurrent juris- 
diction with the circuit court within the city in which the same may be in all 
civil cases both law and chancery” and “in appeals from justices of the peace 
of said city” although the territorial jurisdiction of a city court for the 
service of original process is confined to the corporate limits of the city 
where such court is located.* Such service is sufficient upon a defendant 
within the city limits although he resides in another county. 


*67 C.J. Venue § 146 (1934). 

‘Estate of Reisenhus, 294 Ill. App. 71, 13 N.E.2d 501 (ist Dist. 1938). 

*People ex rel. Carlstrom v. City Court of East St. Louis, 338 Ill. 363, 170 NE. 
210 (1930). 
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The Municipal Court of Chicago is authorized by an act of 1905, while 
the Municipal Court in Evanston is authorized under an act of 1929. They 
are courts of limited jurisdiction for the purpose of administering the law 
within the city, not of the same class or grade as circuit courts, but with the 
jurisdiction and functions of justices of the peace and police magistrates. 
The latter are abolished, and some additional jurisdiction has been given to 
the Municipal Court. Briefly, the Municipal Court of Chicago has civil 
jurisdiction in “cases of the first class” in actions on contracts when the 
amount claimed exceeds $1,000; actions for recovery of personal property 
and proceedings for trial of right of property where more than $1,000 is 
claimed or is in dispute; and actions to recover damages for conversion of, 
or injuries to, personal property, or for injuries to real estate, when the 
damages sought exceed $1,000. It also has jurisdiction in “cases of the 
second class” which include all suits transferred to it by another court for 
trial; and in “cases of the fourth class” which include certain enumerated 
actions where the amount sought to be recovered does not exceed $1,000. 
The Civil Practice Act does not change or enlarge the jurisdiction of mu- 
nicipal courts, nor the practice provisions of the Municipal Court Acts. 


The 1895 act in relation to justices of the peace governs them, their 
jurisdiction, and the procedure and practice in such courts. The jurisdiction 
of a justice of the peace is limited to that conferred by statute in sixteen 
classes of cases, and limited to cases where the amount does not exceed $500. 


It has previously been pointed out that while a choice of venue is 
afforded, it is limited under the statutory provisions. Likewise, the plaintiff 
has a choice of forum, in that when he determines the place where the action 
is to be brought, he may choose any of the available courts having jurisdic- 
tion of the parties and of the subject matter of his case. Thus, in minor 
property damage claims, not exceeding $500, he may find relief in a justice 
court. In property damage claims exceeding $500, he may find relief in the 
county courts, in the Municipal Court of Chicago, if the claim does not 
exceed $1,000, in the circuit courts, in the Superior Court of Cook County, 
and in the municipal courts. But, if he is personally injured, he will usually 
resort to a court of record, such as the circuit courts, the Superior Court 
of Cook County, or the municipal courts. And, in presenting his claim, he 
must bear in mind that he can present all of his claims in one action. If he 
is personally injured, and his property is damaged, he can avail himself of 
the courts having jurisdiction of personal injury cases even though his 
property damage claim does not exceed $500. 

If he is dissatisfied with the judgment of the justice of the peace, he has 
a right to appeal his property damage claim to either the county or circuit 
court, and there have a trial de novo. If he feels aggrieved after a judgment 
of the circuit court or county court, he may appeal to the appellate court of 
his district, and in certain instances may carry his case thereafter to the 
Supreme Court of Illinois. 
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In certain cases where there is the necessary diversity of citizenship, a 
party may apply to the federal court for relief. 


Statutes of Limitation 


It might be helpful to digress for a moment to consider briefly the 
statutes which limit the bringing of actions. There are limitations fixed by 
statute, within which a party must bring his action for damages in automo- 
bile negligence cases, e.g., the two year statute for direct physical injuries to 
the person and the one year statute for wrongful death. In an action by a 
person to recover damages other than for personal injury, such as the expense 
of repairs to an automobile or the amount paid for doctor bills in curing a 
wife’s or minor children’s injuries sustained in an automobile accident, the 
period of limitation is five years.° The limitation period of five years also 
applies to actions to recover damages for an injury done to property, real 
or personal. 


If a suit is instituted beyond the time of the limitation fixed by statute it 
may be dismissed or stricken upon proper motion by the defendant. In cer- 
tain instances, by statutory exception, the running of the limitation is post- 
poned, as in case of minors or where the defendant is out of the state. 
However, the provision of the Motor Vehicle Act for substituted service 
in an action against a non-resident motorist was obviously intended to create 
an exception to the section of the Limitations Act which provides for the 
tolling of the statute while a defendant is out of the state. Accordingly, 
care must be taken to institute the action against such non-resident within 
the period prescribed by the governing statute, regardless of the fact that 
such defendant is not within the State of Illinois. This is true since this 
statute provides all the machinery required for obtaining service upon, and 
thus jurisdiction over, such nonresident.’ In case of the death of a person 
against whom action could be brought, before the expiration of the time 
limited for commencement of the action, the statute provides that if the 
cause of action survives “an action may be commenced against his executors 
or administrators after the expiration of that time, and within one year after 
the issuing of letters testamentary or of administration.” ® 


In case of personal actions, the statute provides that “if a person en- 
titled to bring an action die before the expiration of the time limited for the 
commencement thereof, and the cause of action survives, an action may be 
commenced by his representatives after the expiration of that time, and with- 
in one year from his death.” *® ‘This is intended to lengthen the running 
of the statutory period. 


*Roth v. Lundin, 237 Il. m9 456 (1st Dist. 1925). 

"Nelson v. Richardson, 295 Ill. App. 504, 15 N.E.2d 17 (1st Dist. 1938). 

*Inr. Rev. Srat., c. 83, § 20 (1951); Wellman v. Miner, 179 Ill. 326, 53 NE. 
609 (1899). 

*Iuu. Rev. Srat., c. 83, § 20 (1951); Genslinger v. New Illinois Athletic Club of 
Chicago, 229 Ill. App. 428 (Ist Dist. 1923); Pinkney v. Pinkney, 61 Ill. App. 525 (2d 
Dist. 1895). 
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Place Where Action May Be Instituted 


In a broad sense, venue means the place and court where a legal action 
may be brought to a hearing; and it is governed almost entirely by the Civil 
Practice Act, which defines and determines where an action for damages 
growing out of automobile negligence may be brought.’® The locale is 
usually in the county where the transaction or occurrence takes place, or 
where one or more of the defendants reside. If all of the defendants are 
non-residents of Illinois, an action may be commenced in any county of the 
state and service obtained as prescribed by the statute against such de- 
fendants.*! If there be more than one defendant, then the plaintiff may 
choose the county in which any one or more of the defendants reside as the 
place to bring the action. If the transaction or occurrence takes places in 
one county, and the defendant or defendants reside in another county, then 
the plaintiff has a choice of venue. However, if there is more than one 
defendant and suit is brought in the county where one of the defendants re- 
side, and one or more of the defendants reside in another county of the same 
state, then in order to have judgment against the defendant or defendants 
who do not reside in the county where the suit was brought, the plaintiff 
must recover judgment against the defendant who resides in the county 
where the suit was brought. This is true unless the defendant who resides 
out of the county appears generally in the case and then judgment cannot be 
had against such defendant appearing generally unless it is shown by the 
evidence that the suit was brought in good faith against the defendant who 
resides in the county where the suit was brought. Civil actions may be 
commenced against a private corporation or against a railroad or bridge 
company in the county where such corporation has its principal office or is 
doing business, or in which the transaction or some part of it occurred, out 
of which the action arose. Automobile negligence cases may also be 
brought against any public, municipal, governmental, or quasi-municipal 
corporation in any county where the municipal corporation is located. '* 


Under the statutes of Illinois, many factors must be considered by the 
plaintiff's counsel in selecting the “place” of suit, e.g. the defendant’s 
residence. It is no longer true that in an automobile negligence case the 
defendant may be sued where he may be found. There must be residence in 
fact, and residence in fact has been defined as a settled, fixed abode, with an 
intention to remain permanently, at least for a set period of time, for 
business or other purpose. '* In automobile negligence cases not involving 
death, but only personal injury or property damage, the place of the occur- 
rence is where the injury or damage was sustained and this fixes the place 


* Tuy. Rev. Srat., c. 110, § 131 (1951). 

4 Ibid. 

* Tui. Rev. Srat., c. 110, § 132 (1951). 

* Romine v. Black, 304 Ill. App. 1, 25 N.E.2d 404 (3d Dist. 1939). 
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where the cause of action arose, as contemplated by the statute. ** In cases 
involving death, where suit is brought under the Injuries Act ** it has been 
held that, although an action for wrongful death could not have been 
brought at common law, and although the cause of action under the Injuries 
Act is for the wrongful act, neglect, or default causing the death and not 
merely the death itself, the venue is fixed as in other cases.** The proviso 
to Section 2 of the Injuries Act specifying that no action shall be prosecuted 
in Illinois for a death occurring outside the state, refers to a case where both 
the wrongful act, neglect, or default and the death occurred outside the 
state, and not to an occasion where such wrongful act, neglect, or default 
occurred in Illinois but the death resulting therefrom occurred in another 
state. 17 
However, it should be understood that the statutory law of Illinois, or 

of the United States, may be declared unconstitutional by the Supreme 
Court of the state or nation, and it might be interesting to review the holding 
in the case of First National Bank v. United Air Lines.'* In that case, John 
Nelson was killed in an airliner crash in the State of Utah, and a claim for 
$200,000 damages was permitted to be brought in the United States District 
Court of Illinois by his executor, the First National Bank of Chicago, 
Illinois, under the wrongful death statute of Utah, notwithstanding the fol- 
lowing aforesaid proviso of the Injuries Act: 

“No action shall be brought or prosecuted in this state where a right of 

action for such death exists under the laws of the place where such death 

occurs and service of process in such suit may be had upon the de- 

fendant in such place.” 


The district court, relying on Erie Railroad Co. v. Tompkins, held that 
the state statute was binding on the federal as well as the state courts in 
Illinois and constituted a bar to the action. In doing so, the district court 
rejected the two following constitutional contentions made by the petitioner: 


(1) Congress having granted diversity jurisdiction to federal district 
courts pursuant to power granted by Article 3 of the Constitution that 
jurisdiction cannot be abridged or destroyed by the Illinois statutes; 
(2) The Illinois statute violates the full faith and credit clause of the 
United States Constitution (Art. 4-1) in providing that claims for Utah 
deaths shall not enforced in Illinois state courts where service on de- 
fendant could be had in Utah. 


The United States Supreme Court, on appeal of the case from the 
district court, gave great weight to the above-quoted contentions of the 


* Mapes v. Hulcher, 363 Ill. 227, 2 N.E.2d 63 (1936). 

* Iii. Rev. Srat., c. 70 (1951). 

* Mooney v. City of Chicago, 239 Ill. 414, 88 N.E. 194 (1909). 

* Crane v. Chicago & W. I. Ry. Co., 233 Ill. 259, 84 N.E. 222 (1908). 
8 342 U.S. 396, 72 Sup. Cr. 421 (1952). 

* 304 US. 64, 65 Sup. Cr. 1466 (1938). 
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petitioner and reversed the case. It held that the contentions of the 
petitioners were good under the full faith and credit clause of the Constitu- 
tion forbidding such exclusion; and, thereby, declared the Illinois statute 
unconstitutional and held that the action could be maintained in the federal 
district court of Illinois. 


PARTIES 


In approaching the question of who may, or must, be made parties in 
automobile negligence cases in Illinois, it is important to keep in mind the 
relative position of both the plaintiff and the defendant so as to protect the 
rights of all parties concerned. 

The general rule is that the plaintiff must be either a natural or an 
artificial person or persons and must be, at the time of commencing of the 
suit, in being. So, it follows that a dead person, a person’s estate, or a 
person yet unborn, *° has no legal entity sufficient for the bringing of an 
action. And, the general rule is that the plaintiff must be directly benefitted 
by the successful prosecution of the suit and gain some monetary advantage 
thereby. The defendant has the right to require that the plaintiff be such 
a person as will make the recovery (if any) a legal bar to any future action 
for the same cause. 

A person or corporation may sue or be sued by and under the name used 
in business but, if a party does business under a false name, the suit should 
be brought against such party by its legal or right name, setting forth in 
the complaint pertinent facts to explain the discrepancy. ** 

Under the Civil Practice Act, it is provided that the party commencing 
an action in the lower courts shall be called the plaintiff, and the adverse 
party, the defendant, which designation shall be followed in the appeal 
courts. But on appeal they shall be further designated (on appeal in the 
title of the case) as appellant (the party appealing) and appellee (the party 
against whom the appeal is taken). 

The statute further provides that a misnomer of parties plaintiff or 
defendant shall not be grounds for abatement but the names of parties may 
be corrected at any time before or after judgment on motion and terms 
allowed by the court. ”? 


Joinder of Parties 
The statute further provides, as to who may be plaintiff, as follows: 
“... All persons may join in one action as plaintiffs, in whom any right 
to relief in respect of or arising out of the same transaction or series of 


” Amann v. Faidy, 348 Ill. App. 37, 107 N.E. 868 (2d Dist. 1952). 
™ Steinfeld v. Taylor, 51 Ill. App. 399 (1st Dist. 1893). 
= Ii. Rev. Stat., c. 110, § 145 (1951). 
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transactions is alleged to exist, whether jointly, severally or in the alter- 
native, where if such persons had brought separate actions any common 
question of law or fact would arise... . 


“If any one who is a necessary plaintiff declines to join, he may be made 
a defendant, the reason therefor being stated in the complaint.” ** 


Therefore, under the Civil Practice Act, where there are several persons 
injured in a collision, all may bring their action to recover damages in one 
suit and against one or more defendants. ** 


As to joinder of defendants, the Civil Practice Act provides: 


“(1) Any person may be made a defendant who, either jointly, sev- 
erally or in the alternative, is alleged to have or claim an interest in the 
controversy, or in any part thereof, or in the transaction or series of 
transactions out of which the same arose, or whom it is necessary to 
make a party for the complete determination or settlement of any ques- 
tion involved therein, or against whom a liability is asserted either 
jointly, severally or in the alternative arising out of the same transaction 
or series of transactions, regardless of the number of causes of action 
joined. 

“(2) It shall not be necessary that each defendant shall be interested as 
to all the relief prayed for, or as to every cause of action included in 
any proceeding against him; but the court may make such order as may 
be just to prevent any defendant from being embarrassed or put to 
expense by being required to attend any proceedings in which he may 
have no interest. 

“(3) Where the plaintiff is in doubt as to the person from whom he is 
entitled to redress, he may join two or more defendants, and state his 
claim against them in the alternative in the same count or plead separate 
counts in the alternative against different defendants, to the intent that 
the question which, if any, of the defendants is liable, and to what 
extent, may be determined as between the parties.” *° 


Thus, it is seen that the plaintiff may, when in doubt as to which of two 
or more persons is liable for his injury, state in the complaint a charge against 
all of those involved, in the alternative, in one count; or he may state his 
charge against each defendant in separate counts, to the intent that the 
question which, if any, of the defendants is liable, and to what extent, may 
be determined as between the defendants. ”¢ 


It is the rule, ordinarily, in an action against one defendant for a tort 
committed by several that the defendants cannot plead the nonjoinder of the 


* Id. § 147. 

* Antosz v. Goss Motors, 378 Ill. 608, 39 N-E.2d 322 (1942); Thompson v. Otis, 
285 Ill. App. 523, 2 N.E.2d 370 (1st Dist. 1936); Smith v. Courtney, 281 tL App. 530 
(4th Dist. 1935). 

* Trt. Rev. Srat., c. 110, § 148 (1951). 

* Thompson v. Otis, 285 Ill. App. 523 (1936). 
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other tortfeasors either in abatement or in bar of the action, as the plaintiff 
has the right to sue one or more of the joint tortfeasors. ** 

It should be remembered that when a plaintiff brings into a suit 
certain defendants on the theory of securing complete determination of all 
issues arising out of the transaction, these defendants, when once made 
parties, may file counterclaims against any one or all of the plaintiffs, if the 
facts warrant it. 78 

Where the lack of proper parties is brought to the court’s attention by 
petition or motion, either in the original court or on appeal, the court should 
not proceed further until the question of proper parties is disposed of. *° 


The Civil Practice Act provides as follows: 


“Where a complete determination of the controversy cannot be had 
without the presence of other parties, the court may direct them to be 
brought in. Where a person, not a party, has an interest or title which 
the judgment may affect, the court, on application, shall direct him to 
be made a party. A new party shall be brought in by the service of a 
summons, which shall be drawn in the usual form with the addition of 
the statement, preceding the teste thereof, that this summons is issued 
pursuant to an order of the said court made on a date named.” *° 


From the above statute it is seen that the court has the power and the 
duty, where a complete determination of the controversy cannot be had 
without the presence of other parties, to order such parties brought into 


the case. *! 
The Civil Practice Act also provides: 


“No action shall be defeated by non-joinder or mis-joinder of 
parties. New parties may be added and parties mis-joined may be 
dropped by order of the court, at any stage of the cause, before or after 
judgment, as the ends of justice may require.” * 


The above statute gives ready relief in case of non-joinder or mis- 
joinder of parties without turning the case out of court; but the statute does 
not permit substituting all new parties plaintiff or defendant. ** 


Constructive Service 


It is also provided in Illinois, by statute, ** that when the defendant 
resides out of this state but is driving a motor vehicle in this state and his 


* Grewenig v. American Baking Co., 293 Ill. App. 604, 13 N.E.2d 183 (2d Dist. 
1938). 

*Lutgert v. Schaeflein, 318 Ill. _ 83, 47 N.E.2d 359 (1st Dist. 1943). 

* Oglesby v. Springfield Marine Bank, 385 Ill. 414, 52 N.E.2d 1000 (1944). 

* Tit. Rev. Srat., c. 110, § 149 (1951). 

“Thompson v. Otis, 285 Ill. App. 523, 2 N.E.2d 370 (1st Dist. 1936); Comment, 
24 Chi-Kent L. Rev. 170 (1946); Comment, 15 Chi-Kent L. Rev. 303 (1937). 

Trt. Rev. Srat., c. 110, § 150 (1951). 

* Thompson v. Otis, supra note 31. 

“Tit. Rev. Stat., c. 95%, § 23 (1951). 
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negligence causes death, injury, or damage to some resident of this state, 
service may be had upon the non-resident automobile driver or owner by 
service on the Secretary of State of Illinois. The non-resident driver is 
deemed to appoint the Secretary as and for his true and lawful attorney for 
the purpose of service of all legal process in an action against the driver for 
damages. A summons served upon the Secretary of State shall be deemed 
of the same legal force and validity as though served upon the non-resident 
personally. 


Proper Parties Where Agency is Established 


The law in Illinois seems to be well settled that where an injury is 
caused solely by the negligent act of the servant in the course of his em- 
ployment, the servant, being liable because he is the active tortfeasor, and 
the master, being liable because of the doctrine of respondeat superior, may 
be joined as parties defendant, and a recovery may be had against both. ** 

Where two persons are made parties defendant to a tort action, and one 
is charged personally with negligence and the other charged as master and 
one is dismissed out as a defendant on the trial, judgment may be entered 
against the other defendant, if proven guilty. ** 


Vice Principal May Be Liable With Master and 
Made A Party To Suit 


One standing in the relation of a vice principal to the master owes the 
same duty as the master not to give a negligent order to the master’s 
servant; and, if he does, it is an affirmative wrong done in violation of a 
common duty owed by both him and the master, which constitutes them 
joint tortfeasors and they may rightly be joined as parties defendant. *” 


Doctrine of Joint Enterprise or Joint Adventure 


Where two or more persons are engaged in a joint undertaking, all 
may be liable and made parties defendant. For example, where an accident 
occurs on an automobile trip where all occupants contribute to the expenses 
and each has equal right, along with the driver, to direct where they will go, 
all may be liable and may be made parties defendant. ** 


Employee Under Workmen’s Compensation May Sue Third Party 


Where an employee under the Workmen’s Compensation Act is injured 
in a motor vehicle collision due to the negligence of a third party, the 


* Lasko v. Meier, 394 Ill. 71, 67 N.E.2d 162 . (1946); Fraider v. Hannah, 338 Ill. 
App. 440, 87 N.E.2d 795 (2d Dist. 1949). 

** Linquist v. Hodges, 248 Ill. 491, 94 N.E. 94 (1911). 

* Republic Iron & Steel Co. v. Lee, 227 Ill. 246, 81 N.E. 411 (1907). 

* Grubb v. Illinois Terminal Co., 366 III]. 330, 8 N.E.2d 934 (1937); Birnbaum v. 
Kirchner, 337 Ill. App. 25, 85 N.E.2d 191 (3d Dist. 1949). 
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employee may recover against such third party as defendant. *® The amount 
of his recovery is measured by the liability of such party to him, regardless 
of whether his employer is or is not entitled to reimbursement or in- 
demnification out of such recovery, for the third party’s liability is not 
affected by any such consideration, and the matter of whether the employer 
is reimbursed is one wholly between him and the employee. *° 


PLEADINGS 


The pleadings in automobile negligence cases in Illinois, especially as 
regards procedure and practice, are largely governed by statute, both as to 
form and contents. The formal requisites heretofore required to distinguish 
the different actions has, by the Civil Practice Act, been relaxed so there is 
now no distinction respecting the manner of pleading in actions at law or 
in equity. But the Civil Practice Act does not in any way affect the sub- 
stantial averments of fact necessary to state any cause of action either at law 
or in equity. 

Article VI of the Civil Practice Act, entitled “Pleading,” is as follows: 


“Civil Practice Act, Forms of action 

“(1) Neither the names heretofore used to distinguish the different 
ordinary actions at law, nor any formal requisites heretofore appertain- 
ing to the manner of pleading in such actions respectively, shall here- 
after be deemed necessary or appropriate, and there shall be no 
distinctions respecting the manner of pleading between such actions at 
law, and suits in equity, other than those specified in this Act and the 
rules adopted pursuant thereto; but this section shall not be deemed to 
affect in any way the substantial averments of fact necessary to state any 
cause of action either at law or in equity. 

“(2) Proceedings in attachment, ejectment, eminent domain, forcible 
entry and detainer, garnishment, habeas corpus, mandamus, ne exeat, 
quo warranto and replevin, or other actions in which the procedure is 
regulated by special statutes, shall be in accordance with the statutes 
dealing therewith.” 


It is seen from the above statutory provisions that certain proceedings 
are governed by special statutes and are not affected by the preceding 
sections. 


Theory and Form of Action 


While the forms of pleading have been changed and the old forms of 
action abolished, still, a party is limited in the evidence that he may produce 


* Prior to Grasse v. Dealer’s Transport Co., 412 Ill. 179, 106 N.E.2d 124 (1952) the 
employee was restricted to his recovery under the Workmen’s Compensation Act where 
the third party was covered by the Act. The Grasse case declared that section of the 
Act unconstitutional. See the discussion in “Defenses to Liability in Automobile Cases,” 
page 52, supra. 

“ Johnson v. Turner, 319 Ill. App. 265, 49 N.E.2d 297 (2d Dist. 1943). 
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on the hearing to the claim or averments he has made by his pleadings. 
A party cannot make one claim in his complaint and recover upon proof 
of another claim without amending his pleadings. ** 


Designation and Order of Pleadings 
The Civil Practice Act provides: *? 


“The first pleading by the plaintiff shall be designated a complaint. 
The first pleading by the defendant shall be designated an answer. 
When new matter by way of defense or counterclaim is pleaded in the 
answer, a reply shall be filed by the plaintiff. Further pleadings may 
be permitted as required by the court.” 


This section was new but is common to codes of procedure. It pro- 
vides a common name for pleadings at common law and in equity. Under 
it a reply is proper when new matter is pleaded in the answer by way of 
defense or counterclaim but the reply cannot supply omissions in the com- 
plaint, add new grounds of action, or permit the taking of a position in- 
consistent with the allegations in the complaint. ** 


The answer must be filed before or contemporaneously with the 
counterclaim. If the counterclaim is not filed at the same time the answer 
is filed, leave of court must be first had and obtained to file it. ** 


Form of Pleadings 
The Civil Practice Act provides: 


“(1) All pleadings shall contain a plain and concise statement of 
the pleader’s cause of action, counterclaim, defense, or reply. 

“(2) Each separate claim or cause of action upon which a separate 
recovery might be had, shall be stated in a separate count or counter- 
claim, as the case may be, and each count, counterclaim, defense or 
reply, shall be separately pleaded, designated and numbered, and each 
shall be divided into paragraphs numbered consecutively, each para- 
graph containing as nearly as may be, a separate allegation. 

“(3) Pleadings shall be liberally construed with a view to doing 
substantial justice between the parties.” *° 


There is nothing in the present Practice Act which excuses the pleader 
from stating his case with clarity and direction, and where the pleader does 


“ Hawley Produce Co. v. May, 314 Ill. App. 537, 41 N.E.2d 769 (2d Dist. 1942). 

“ Tiy. Rev. Srat., c. 110, § 156 (1951). 

“Spence v. Washington National Ins. Co., 320 Ill. App. 149, 50 N.E.2d 128 (4th 
Dist. 1943). 

“Winemiller v. Mossberger, 355 Ili. 145, 188 N.E. 903 (1934); Tinkoff v. Korshak, 
329 Ill. App. 272, 68 N.E.2d 483 (1st Dist. 1946). 

“ Meyer v. Hendrix, 311 Ill. App. 605, 37 N.E.2d 445 (4th Dist. 1941); Barry v. 
Maack, 303 Ill. App. 75, 24 N.E.2d 590 (ist Dist. 1939); Engel v. City of Chicago, 290 
Ill. App. 604, 8 N.E2d 378 (1st Dist. 1937). 
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not do so the defect cannot be cured by means of construction. ** Pleadings 
are to be construed strictly except as to matter of form.*’ A pleading is 
taken most strongly against the pleader. ** No complaint shall be deemed 
bad in substance which is sufficient to reasonably inform the opposite party 
of the claim being made, and any defect in the pleading not objected to in 
the trial court shall be deemed waived. After judgment, however, the rule 
is reversed, and the pleading upon which judgment is based is liberally con- 
strued for the purpose of sustaining the judgment, and if the pleading states 
a cause of action, however defectively, and issue joined requires proof of 
the facts defectively stated, the pleading is sufficient to sustain the judgment 
although it may have been demurrable. *® Specific allegations control gen- 
eral allegations respecting the same matter. °° 


The Complaint 


The purpose of a complaint under the Civil Practice Act, as well as 
under the former practice, is to state the theory of a cause of action. ** 


In automobile negligence cases, it is necessary to allege, and prove, the 
existence of duty on the part of the defendant toward the plaintiff not to 
injure him, and a failure of the defendant to perform that duty, plus the 
resulting injury to the plaintiff. > 

If the complaint is against both the master and his servant, it must be 
alleged and proved that the injury was caused by the negligent act of the 
servant while he was in the course of his employment, the servant being 
liable because he committed the act, and the master being liable because of 
the doctrine of respondeat superior. In such a case they may be sued jointly 
in the same case for the same injury and even in the same count of the 
complaint. ** 

And, even though the complaint charges joint negligence and one of the 
defendants is dismissed, still, a verdict against the other would be good. ** 


Death By Wrongful Act 


In an action for death by wrongful act under the statute, the plaintiff 
must allege and prove that the wrongful act of the defendant caused the 


“ Ogrodnik v. Capron, 332 Ill. App. 138, 74 N.E.2d 63 (1st Dist. 1947). 

“ Lictorio, Inc. v. Sears Roebuck & Co., 317 Ill. App. 375, 46 N.E.2d 130 (1st Dist. 
1943); Klein v. Chicago Title & Trust Co., 295 Ill. App. 208, 14 N.E.2d 852 (1st Dist. 
1938). 

“ Andersen v. Andersen, 315 Ill. App. 380, 43 N.E.2d 176 (1st Dist. 1942); Cauley 


v. Northern Trust Co., 315 Ill. App. 307, 43 N.E.2d 147 (1st Dist. 1942). 


“ Savit v. Chicago Title & Trust Co., 328 Ill. App. 129 (1st Dist. 1946). 

* Baker v. Brown, 298 Ill. App. 173, 18 N.E.2d 578 (1st Dist. 1939). 

"Spence v. Washington National Insurance Co., 320 Ill. App. 149, 50 N.E.2d 128 
(4th Dist. 1943). 

®@ Lasko v. Meier, 394 Ill. 71, 67 N.E.2d 162 (1946). 

* Ibid. 

“ Linquist v. Hodges, 248 Ill. 491, 94 N.E. 94 (1911). 
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death. It is not sufficient to allege and prove that the act of the defendant 
only contributed to cause the death.** Furthermore, under the “Guest 
Statute” of Illinois, ** a plaintiff must charge that the injury to a guest while 
riding with the defendant in an automobile driven by him was caused by 
the wilful and wanton conduct of the defendant, and of course, the proof 
must show the facts charged to be true. *” 

In an automobile negligence case, where ordinary negligence is pleaded, 
the facts relied upon should be clearly set forth, and where the charge 
against the defendant is the vialation of a statutory provision, the statute 
supposed to have been violated should be set out in the complaint, or so 
much thereof as will fully inform the defendant of the provision of the 
statute he is alleged to have violated. 


' Prayer for Judgment and Verification of Pleadings 


Every complaint and counterclaim shall contain specific prayers for the 
relief to which the pleader deems himself entitled, whether based on one or 
more counts. It may be asked in the alternative ** but relief which the 
allegations of the pleading do not sustain *® may be objected to on motion 
or in the answering pleading. Except in case of default, the prayer for 
relief shall not be deemed to limit the relief obtainable but where other 
relief is sought the court by proper orders may allow amendments upon 
such terms as may be just, protecting the adverse party against prejudice by 
reason of surprise. °° 


Motions 


As we have seen, under the Civil Practice Act, the first pleading by the 
defendant is designated the answer but the defendant may file a motion 
before he files his answer, which should be disposed of by the court before 
the defendant is required to answer or plead further. Such motion by the 
defendant may attack the sufficiency of the pleading, or the defendant may 
deem the complaint ambiguous or incorrect. In such case, the defendant 
may demand a bill of particulars, which should be furnished by the plaintiff 
in proper cases setting forth in particularity the charges against the 
defendant. 

The Civil Practice Act provides: * 

“(1) Where allegations are so wanting in details, that the opposite 
party should be entitled to a bill of particulars, the pleader shall file and 


* Holton v. Daly, 106 Ill. 131 (1882); Denton v. Midwest Dairy Products Corp., 
284 Ill. App. 279, 1 N-E.2d 807 (4th Dist. 1936). 

Ii. Rev. Srat., c. 95%, § 58a (1951). 

Denton v. Midwest Dairy Products Corp., supra note 55. 

* Ashton v. Macqueen, 361 Ill. 132, 197 N.E. 561 (1935). 

* Crowder v. Nuttall, 285 Ill. App. 254, 1 N.E.2d 912 (3d Dist. 1936). 
@Inx. Rev. Srat., c. 110, § 158 (1951). 
“1d. § 161. 
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serve a copy of such bill on being served with a notice demanding the 
same, which notice shall point out specifically the defects complained of 
or the details desired, vit if such bill be demanded before the expiration 
of the time for filing a pleading, the opposite party shall have the same 
time to plead after receiving the bill of particulars to which he was 
entitled at the time of serving such notice. 

“(2) If the party shall unreasonably neglect to furnish a bill of 
particulars, or if the bill of particulars delivered be insufficient, the court 
may in its discretion strike the pleading, allow further time to furnish 
such bill of particulars or require a more particular bill to be delivered. 

(3) Whenever a bill of particulars, in an action based on a con- 
tract, contains the statement of items of indebtedness and is verified by 
oath, the items thereof shall be deemed admitted except in so far as the 
opposite party shall file an affidavit specifically denying the same, and 
as to each item denied, stating the facts upon which such denial is 
based, unless such affidavit is excused by the court. 

“(4) When the party on whom a demand for a bill of particulars 
has been made believes that the party demanding the same is not entitled 
to the particulars asked for, he may move the court that the demand 
be denied or modified.” 


The court will dispose of all motions filed by the defendant before the 


latter is required to answer the complaint, because a suit is sometimes dis- 
missed for causes set forth in the defendant’s motions, and an answer would 
join the issues and waive the matters complained of by motion. 


The Civil Practice Act ° provides that motions are to be used in place of 


demurrers, as follows: 


“(1) All objections to pleadings heretofore raised by demurrer 
shall be raised by motion. Such motion shall point out specifically the 
defects complained of, and shall ask for such relief as the nature of the 
defects may make appropriate, such as the dismissal of the action or the 
entry of a judgment where a pleading is substantially insufficient in law, 
or that a pleading be made more definite and certain in a specified par- 
ticular, or that designated immaterial matter be stricken out, or that 
necessary parties be added, or that designated misjoined parties be 
dismissed, and so forth. 

“(2) Where a pleading or a division thereof is objected to by a 
motion to dismiss or for judgment or to strike out the pleading, because 
it is substantially insufficient in law, the motion must specify wherein 
such pleading or division thereof is insufficient. 

“(3) After rulings on motions, the court may make such orders as 
to pleading over or amending as may be just. 

“(4) Upon motions based upon defects in pleadings, substantial 
defects in prior pleadings may be considered in so far as they are 
material to the ruling sought.” 


® Id. § 169. 
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Under former practice, before the enactment of the Civil Practice Act, 
the complaint was usually attacked as to its sufficiency by a demurrer, which 
could be either a general or a special demurrer. If a general demurrer was 
pleaded, it challenged the complaint as a whole and alleged that the com- 
plaint was insufficient to sustain the relief sought. A special demurrer 
specifically set out wherein the complaint was insufficient, and usually only 
served to advise the plaintiff of the error or insufficiency, of his pleading, 
and the plaintiff would obtain leave to plead over. In many instances, a 
special demurrer only served to give the plaintiff a better writ or pleading. 
Such form of pleading was highly technical and often the plaintiff was 
entirely vanquished by a skillful defense by way of demurrers. 


As is seen, the Civil Practice Act has done away with that form of 
technical pleading and now all objections to the pleadings must be raised by 
motion. There is now no motion of a general nature, with hidden pitfalls, 
but motions must now point out specifically the defect in the pleading 
which it attacks, whether to a part or all of the pleading, and the court will 
act accordingly in its ruling. If the pleading attacked by the motion is 
legally insufficient, the court should strike the pleading from the record, 
giving the pleader such relief by further pleading or amendment as justice 
requires. 

There are several motions that may be made by the defendant. Motions 
are sometimes referred to as “motions before verdict” and “motions after 
verdict” and their propriety is determined by the court from the contents of 
the motions and the stage of the proceedings. Without going into each of 
them in detail, it is sufficient to state that during the trial of the case, the 
defendant often makes a motion at the close of all of the plaintiff’s evidence, 
asking the court to direct the verdict of the jury in favor of the defendant. 
It is proper practice to make a further motion at the close of all of the evi- 
dence in the case requesting direction of the jury’s verdict. These motions 
are addressed to the discretion of the trial court; and he may pass upon them 
at the time they are offered or he may reserve his ruling on them until after 
the jury’s verdict is returned. If the jury finds its verdict in favor of the 
defendant, then the court is thereby relieved from passing on such motions; 
but if the jury finds a verdict in favor of the plaintiff, then, the motions are 
usually disposed of by the court before entry of judgment. 


After the return of the jury’s verdict, and before the court enters 
judgment, another proper motion is for judgment in favor of the defendant 
notwithstanding the verdict of the jury for the plaintiff. It is also well to 
have a motion for new trial filed, which the court should also pass upon 
before entering judgment. 

The Civil Practice Act, * provides that if either party wishes to move 
for a new trial or in arrest of judgment or for a judgment notwithstanding 


“Id. § 192. 
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the verdict, such motion must be filed before judgment is entered or within 
ten days thereafter, in writing, or within such further time as the court may 
allow on motion made within such ten days’ period, pointing out specifically 
the grounds therefor. However, this requirement of the statute that the 
motion for new trial should be made in writing, stating specific grounds 
therefor, has been held to be directory and not mandatory and a motion for 
new trial may be made orally, unless the opposite party moves the court to 
have the motion reduced to writing. * 

After any of these motions are filed, it is improper for the court to enter 
judgment before disposing of the motion, although the court sometimes 
enters judgment immediately upon the verdict returned by the jury before 
any motions are made. ** It has been held, however, that if a proper motion 
is filed before judgment is entered by the court, the judgment may not be 
entered until the motion is disposed of. °° 

Rule 22 of the Supreme Court provides that the trial court shall pass 
upon a motion for judgment notwithstanding verdict and at the same time 
pass upon the motion for new trial, where both have been filed. 

A motion in arrest of judgment is addressed solely to the errors appear- 
ing on the face of the record. Under this motion, no resort is had to the 
evidence in the case, as the evidence on the trial is no part of the record 
proper until made so by filing the proceedings at the trial. 

After judgment has been entered, sometimes a motion to amend the 
pleadings in the case (to conform to the proofs made upon the hearing of 
the case) is made. A motion to amend the judgment entered by the court 
may be made in proper cases within thirty days after the judgment has 
been entered by the court. This motion is addressed to the consideration of 
the court upon some defect in the judgment or the entering thereof. It 
should be kept in mind that the trial court loses jurisdiction of the case at 
the end of thirty days after judgment has been entered. 

There may be other motions that are appropriate and proper to be filed 
by the defendant, which arise in exceptional cases, such as a motion to re- 
quire the plaintiff to give bond for costs, if the plaintiff is a non-resident of 
this state. Suffice it to say that the motions here described are the usual 
motions or pleadings of the defendant and are proper to be filed in any 
ordinary case. 


Answer 


The complaint must be specific, stating with particularity the facts 
relied upon to establish the case of the plaintiff, and the answer must then 
specifically deny or admit the material allegations, or plead by way of 


* People v. Cohen, 352 Ill. 380, 185 N.E. 608 (1933); Anderson v. Karstens, 297 Ill. 
76, 130 NE. 338 (1921); Yarber v. Chicago & Alton Ry. Co., 235 Ill. 589, 85 N.E. 928 
(1908). 

* Evaniski v. Mt. Olive & Staunton Coal Co., 223 Ill. App. 33 (4th Dist. 1921). 

“ Hosking v. Southern Pacific Co., 243 Ill. 320, 90 N.E. 669 (1910). 
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confession and avoidance. The defendant is bound to apprise the plaintiff 
by his answer of the defense the defendant intends to set up and he cannot 
avail himself of any matter of defense which is not stated in his answer, even 
though it should appear in evidence, unless the court allows an amendment. * 


Untrue statements made without reasonable cause and not in good faith 
may subject the party thus pleading to the payment of reasonable expense 
to be taxed by the court, if expenditure to meet the untrue statements has 
been made by the opposite party. °* 


Counterclaims 


It often occurs in the practice, that the plaintiff in automobile negligence 
cases states only the facts concerning the occurrence that are advantageous 
to him, and does not state all of the facts. The facts omitted by the plaintiff 
may, when correctly stated, give rise to certain rights in the defendant 
that make the plaintiff the party liable for the damage occasioned. In such 
a case, the defendant’s attorney would answer the complaint, denying the 
improper and untruthful statements made therein, and file with the answer 
a counterclaim on behalf of the defendant, specifically stating therein the 
facts which the defendant claims are the true facts and those he expects to 
prove. Every such counterclaim shall be pleaded in the same manner, with 
the same particularity and completeness, as is required of the plaintiff in his 
complaint. *° The counterclaim should be so designated and should be part 
of the answer, or filed at the same time the answer is filed. 7° 


Thereupon, it becomes necessary for the plaintiff to answer the de- 
fendant’s counterclaim, and the defendant may then reply to the plaintiff's 
answer thereto. 


It is within the discretion of the trial court to allow a counterclaim to 
be filed long after the answer is filed.“ A motion for leave to file a counter- 
claim presented after proofs have been closed, the case has been argued 
orally, and the court has indicated what its decision will be, comes too late. "? 
A party defaulted for failure to file an answer cannot file a counterclaim as 
a matter of right. ** 


Third Party Practice 


Third party practice can safely be said to have no place in the present 
day procedure in Illinois. However, third parties may intervene in automo- 
bile negligence cases by leave of court where the third party has some right 


“Horan v. Goldman, 288 Ill. App. 114, 5 N.E.2d 759 (Ist Dist. 1937); Illinois 
Interior Finish Co. v. Peonie, 277 Ill. App. 554 (1st Dist. 1934). 

* Iii. Rev. Srat., c. 110, § 165 (1951). 

® Wilson v. Tromly, 336 Ill. App. 403, 84 N.E.2d 177 (4th Dist. 1949). 

Tut. Rev. Stat., c. 110, § 162 (1951). 

"Wolf v. Parker Holsman Co., 309 Ill. App. 446, 33 N.E.2d 235 (1st Dist. 1941); 
People ex rel. Ames v. Marx, 299 Ill. App. 284, 20 N.E.2d 103 (1st Dist. 1939). 

™ Bernat v. Hendricksen, 327 Ill. App. 332, 64 N.E.2d 235 (1st Dist. 1945). 
® Winemiller v. Mossberger, 355 Ill. 145, 188 N.E. 903 (1933). 
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or remedy growing out of the same occurrence complained of by the or- 
iginal parties plaintiff or defendant. “* 

It may be considered third party practice, to some degree, where a 
garnishment proceeding is used to collect on a judgment in an automobile 
negligence case where the defendant has insurance coverage and the insur- 
ance company fails to pay a judgment recovered against the defendant; but 
the insurance company cannot be made a party to the original suit against 
the defendant who caused the injury complained of, and the garnishment 
proceedings come only after judgment has been obtained against the 
defendant. 

There is a special statute in the State of New York, under its Civil 
Practice Act, * that allows the joining of third parties under some circum- 
stances, but there is no such provision in the State of Illinois. *° 


Subsequent Pleadings 


As we have seen, the first pleading by the plaintiff is the complaint and 
the first pleading by the defendant is the answer, to which the plaintiff may 
reply. The plaintiff must answer the defendant’s counterclaim in the same 
manner as the defendant answers the plaintiff's complaint and he also has 
available to him the same motions as the defendant. But it is usual practice 
to allow subsequent pleadings to be filed by either party by leave of court. 


The Civil Practice Act " provides as follows: 


“Subject to rules, supplemental pleadings, setting up matters which 
have arisen after the original pleadings were filed, may be filed within a 
reasonable time by either party by leave of court and upon terms, but 
no pleading in the nature of a plea puis darrein continuance shall con- 
stitute a waiver of other answers or defenses.” 


Under former practice, a supplemental pleading was not allowed as a 
matter of right, nor were the courts as liberal in allowing them to be filed 
as under the present practice. The pleader had to show due diligence and 
the facts must have occurred subsequent to the filing of the first pleadings. 
Most supplemental pleadings were considered amendments to the original 
pleadings. 

Under prior law, a plea puis darrein continuance was interposed for the 
purpose of introducing new matter or matter which had come to the 
knowledge of the party pleading it subsequent to a joinder in issue. ** 


“Trt. Rev. Srat., c. 110, § 147 (1951); Antosz v. Goss Motors, 378 Ill. 608, 39 
N.E.2d 322 (1942). 

® Cant, New York Civin Practice, § 193a (1952 Supp.). 

" Third-Party Practice Under the Federal Rules of Civil Procedure, 7 U. or Cut. 
L. Rev. 359 (1940); Gregory, Third Party Practice Under the Illinois Practice Act and 
Chicago Municipal Court Rules, 1 U. or Cui. L. Rev. 536 (1934). 

“Tr. Rev. Stat., c. 110, § 163 (1951). 

* Allman v. Kelly, 240 Ill. App. 377 (1st Dist. 1926). 












































SPRING] VENUE, PARTIES, AND PLEADINGS 97 


Amendments 


The Civil Practice Act has broadened the scope of amendments con- 
siderably and has simplified the former technical rules. 


The Civil Practice Act provides: 


“(1) At any time before final judgment in a civil action, amend- 
ments may be allowed on such terms as are just and reasonable, intro- 
ducing any party who ought to have been joined as plaintiff or 
defendant, discontinuing as to any plaintiff or defendant, changing the 
cause of action or defense or adding new causes of action or defenses, 
and in any matter, either of form or substance, in any process, pleading 
or proceedings, which may enable the plaintiff to sustain the claim for 
which it was intended to be brought or the defendant to make a defense 
or assert ‘a cross demand. 


“(2) The cause of action, cross demand or defense set up in any 
amended pleading shall not be barred by, lapse of time under any statute 
or contract prescribing or limiting the time within which an action may 
be brought or right asserted, if the time prescribed or limited had not 
expired when the original pleading was filed, and if it shall appear from 
the original and amended pleadings that the cause of action asserted, or 
the defense or cross demand interposed in the amended pleading grew 
out of the same transaction or occurrence set up in the original plead- 
ing, even though the original pleading was defective in that it failed to 
allege the performance of some act or the existence of some fact or some 
other matter which is a necessary condition precedent to the right of 
recovery or defense asserted when such condition precedent has in fact 
been performed, and for the purpose of preserving as aforesaid such 
cause of action, cross demand or defense set up in such amended plead- 
ing, and for such purpose only, any such amendment to any pleading 
shall be held to relate back to the date of the filing of the original plead- 
ing so amended. 

“(3) A pleading may be amended at any time, before or after 
judgment, to conform the pleadings to the proofs, upon such terms as 
to costs and continuance as may be just.” 


It is seen from the wording of the statute that amendment practice is 
very liberal and courts generally give a broad interpretation to these sections 
to the end that no one is denied his just rights by failing to plead them in the 
first instance. Such liberality allows a case to be tried upon its merits rather 
than by technical forms. 


Under the statutes, amendments may be made even in the reviewing 
court to make the pleadings conform to the proofs and findings reached by 
the trial court. The right to amendments is within the discretion of the 


* Tut. Rev. Srat., c. 110, § 170 (1951). 
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court and a judgment will not be reversed for a refusal by the trial court 
to allow an amendment unless there has been a manifest abuse of discretion. °° 


An amended complaint is an entirely new and independent pleading 
insofar as it does not refer to or adopt the original pleading. The original 
pleading ceases to be a part of the record, being, in effect, abandoned or 
withdrawn. *! By pleading over after the court has allowed a motion to 
strike counts of the amended complaint, the plaintiff waives any error the 
court may have committed in striking them. ** Where a complaint does 
not state a cause of action and the statute of limitations has run in a case 
under the Injuries Act for the death of plaintiff's decedent, an amendment 
cannot be made to bolster the action. ®* An amendment which seeks to 
inject new matter into a case, alien to the relief originally asked, may 
properly be denied. ** A trial court may commit reversible error in allowing 
a plaintiff to amend a complaint after a lapse of two years, at a time when 
the case has been reached for trial and the defendant has not been given a 
reasonable time to plead and answer before proceeding to trial.** After 
judgment an amendment cannot be made, except to conform the pleadings 
to the proof. 


The court may allow the defendant to amend his answer after both 
parties have rested their case. ** 


It is within the discretion of the court whether or not an amendment 
may be made, and while the court should be liberal in the allowance of 
proper amendments, a party should not be permitted to file pleadings which 
do not serve to cure defects upon which the court has ruled. * 


It will be observed that while amendments are liberally allowed by the 
courts in aid of justice, still, the original pleading should be carefully drawn 
to include all of the material averments upon which the case is to be tried. 
A careful and competent pleader usually does not resort to multiple amend- 
ments, and trial courts frown upon the practice as it indicates careless 
preparation of the case and wastes the court’s time. 


” Wolfe v. Railway Express Agency, 326 Ill. App. 515, 62 N.E.2d 564 (1st Dist. 
1945); Oran v. Kraft-Phenix Cheese Corp., 324 Ill. App. 463, 58 N.E.2d 731 (1st Dist. 
1944); Schachtrup v. Union Automobile Indemnity Co., 303 Ill. App. 445, 25 N.E.2d 
534 (Sth Dist. 1939). 

* Cantow v. Foute, 335 Ill. App. 574, 82 N.E.2d 696 (1st Dist. 1948). 

“Robbins v. Millikin National Bank of Decatur, 334 Ill. App. 190, 78 N.E.2d 819 
(3d Dist. 1948). 

* Wilson v. Tromly, 336 Ill. App. 403, 84 N.E.2d 177 (4th Dist. 1949). 

* Mills v. Ehler, 407 Ill. 602, 95 N.E.2d 848 (1951). 

* Bennett v. Gray, 333 Ill. App. 143, 76 N.E.2d 798 (1st Dist. 1948). 

* Smothers v. Koch, 339 Ill. App. 512, 90 N.E.2d 284 (2d Dist. 1950). 

* Wilson v. Tromly, 336 Ill. App. 403, 84 N.E.2d 177 (4th Dist. 1949); McCullough 
v. Schuberth, 334 Ill. App. 333, 79 N.E.2d 754 (1st Dist. 1948). 








SETTLEMENTS IN AUTOMOBILE 
LITIGATION 


BY LESLIE V. DRAKE * 


PRACTICAL ASPECTS OF SETTLEMENT 


THE EXPERIENCES WHICH I RELATE herein are taken from several 
years of association with the claim problems arising through the ownership, 
operation, and use by others of motor vehicles. The cases selected may not 
impress readers as they impressed me at the time I was taught the lesson 
which I seek to tell. The enactment of new statutes changes the problem 
from time to time. Court decisions can do unexpected things to plans made 
under the assumption that the points of law involved in the case were all 
well-settled. There will be no effort made to prophesy concerning the 
future of this field of claims and litigation. My purpose is to state some 
things that I know or believe upon this subject. 


Relative Values 


Most claims are urged for a loss arising from a bodily injury sustained 
through negligence. We may make some incidental distinctions concerning 
relative values. The claimant, or plaintiff, may institute claim or suit and 
find himself confronted with a counterclaim or countersuit by the original 
defendant. This course may be pursued to the determination of the issues 
by a court or jury and appeal therefrom by the losing party. The end 
result may be that neither party will recover damages for the loss sustained. 
The most favorable outcome is that only one of the litigants will be awarded 
damages. The early realization of these possible outcomes should be called 
to the attention of and impressed upon the parties. 


A settlement at some stage of the proceedings gives the claimant re- 
covery of some damages. The amount may not be as great as desired, but 
it is assured. The law favors the friendly settlement of controversies. 
There is to be taken into account the saving of time that would otherwise 
be devoted to the investigation of facts, the interview of witnesses, the 
attendance of claimant, witnesses, and counsel upon trial. These necessary 
things create an expense that is not borne fully by the defendant, even 
though the plaintiff is successful in prosecuting the suit. There is the further 
advantage that the publicity of a trial is avoided by the settlement method. 


* LESLIE V. DRAKE. LL.B. 1925, LL.M. 1926, Lincoln College of Law; 
Claims Superintendent of Country Mutual Casualty Company (1934- 
52); presently associated with the firm of Meyer and Franklin, Cham- 
paign, Illinois. 
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Some worthy claimants are reluctant because of personal or religious beliefs 
to be a party to litigation. There are persons who are emotionally unfit to 
present their claims well before a jury and a courtroom filled with litigants, 
witnesses, officials, and spectators. 

The negotiated settlement is usually concluded at an earlier date than 
a trial could be conducted. It is well known that in the most populous county 
of this state the injury cases now being called for trial come from accidents 
that occurred three or more years ago. One of the remarkable things is that 
a high percentage of these cases are settled before the jury is permitted to 
return a verdict. Not all of the attorneys acting on behalf of plaintiffs 
profit from the long delay that precedes recovery by trial or by settlement 
during trial. Usually counsel accept a smaller percentage of the recovery 
as a contingent fee if time and effort are conserved by early settlement. 


The prolonged litigation of a claim for damages should be avoided if a 
fair and reasonable recovery can be secured. It will make unnecessary the 
disturbance of the businesses of numerous persons who might otherwise be 
called to attend court as jurors, witnesses, counsel, and parties to the suit. 
This consideration cannot be shown unless there is willingness on the part of 
the defendant or his insurer to arrive at a fair appraisal of the claim, taking 
into account the damages suffered and the liability under the facts existing 
and the law applicable thereto. 

From the viewpoint of the defendant there is much to be said in favor of 
the settlement of claims of admitted or probable liability. A definite ending 
of the uncertainty that assails a defendant during the pendency of a claim is 
desirable from the personal welfare standpoint. 


Insurance as a Factor 


The present requirements of the law have reduced to a very low per- 
centage of the total those automobile accident claims that are not covered 
by insurance as respects bodily injury and property damage. The net result 
is that policy holders involved in losses rather expect company representa- 
tives to make settlement of adverse party claims. It enables the assured to 
avoid the discomfort of defending litigation. The fact that a businessman 
is involved in litigation is not an aid to his credit rating. In most instances, 
the insurance coverage purchased by the policy holder is adequate to protect 
against the claim or claims. Some persons are unwilling to be sued and will 
pay small claims from their own funds if the insurer declines to make 
payment of the claim. 


Barriers to Settlement 


There are barriers that must be removed, or at least set aside for a time, 
if the interested parties or their representatives are to meet and discuss 
frankly and sincerely the possibilities of settlement. Each must recognize 
that such discussions are not signs of definite weakness in the other party’s 


ORNATE TIME I 


SPRING] SETTLEMENTS 101 


case. It is not necessary that either party disclose the identity of witnesses. 
Neither should one go into great detail concerning the expected proof of 
material facts. Leave such things to the actual trial but now concentrate 
upon what is capable of agreed attention. One should know the pertinent 
facts and the applicable law so that the case may be discussed without con- 
stant or repeated reference to the file. The confused shuffling of pages of 
material is not a satisfactory or convincing method of presenting the case on 
behalf of either the claimant or the defendant. 


The Human Side of Settlement 


As a person must be interested in and like people if he is to be successful 
in settlement of claims, a surly or discourteous person is an undesirable 
representative for either party to the case. A sincere sympathy for damaged, 
injured, or bereaved people is conducive to transacting the business of loss 
settlement. The lawyer who wears an artificial leg is likely to have much 
understanding of the loss sustained by and the problems confronting a person 
who has a claim for loss of such natural member. 


Some years ago, it was my privilege to hear a veteran adjuster relate 
from his store of experiences. In one instance a nine year old girl was fatally 
injured through the negligence of a person who was able to respond in 
damages. She was survived by father, mother, and two younger sisters. 
The parents were foreign born and the father was employed at semi-skilled 
labor to support the family. Although these people lived humbly, they had 
appreciation for the finer things of life. They had dreams of giving the 
three girls more than average training in school and in music. Meager sav- 
ings were set aside to meet the expected costs. The death of the eldest child 
took all these savings to provide the funeral service and burial they selected. 
Grief lay heavy on the hearts of the surviving next of kin. 


The adjuster spent some time with the family and learned more of the 
hopes and plans of these people. He computed the probable cost of four 
years in college for each of the two living children and told the parents he 
could provide a sum of money that would increase by interest earnings until 
great enough to defray the estimated cost. This sum would be paid in 
settlement of the claim for wrongful death of the eldest child and the fund 
would be her memorial. The parents asked for time to think over the 
proposal. 


The following day the parents sought the adjuster at his hotel and 
accepted the settlement proposal. A local attorney did the work necessary 
to get approval for the proposed settlement by the judge of the probate 
court. The agreed sum of money was deposited in the local bank to be 
used some ten to fifteen years later for college expenses of the surviving 
sisters. The father and mother expressed themselves as quite pleased with 
the thoughtful and considerate attention given by the claimsman to their 
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problem. The adjuster believed he had been helpful to people who had 
little prior knowledge of the problems involved in a claim for wrongful 
death. 


Making the Claimant Whole 


The claimant seeks an assured recovery of some damages. Most persons 
wish to be “made whole” before relinquishing a claim. An offer of a sum 
less than the amount of the loss is usually of no attraction to the claimant. 
Experience has taught that many people accept settlement more readily at 
reasonable amounts if the first proposal is in the approximate amount of the 
loss sustained. Some of the advantage that the claimant does not overlook 
is the saving in time. If the claim must be enforced by suit, witnesses must 
be produced to establish a favorable verdict. The personal injury action will 
require the attendance of the doctor who treated the claimant for his in- 
juries. This court attendance will disrupt the schedule of the doctor who 
must leave his practice to undergo questioning that is not always pleasant. 
There are the inescapable penalties of publicity imposed on the plaintiff who 
sues for great sums of money damages. This is distasteful to some people 
who do not want to be regarded as mercenary. The economy of negotiated 
settlement should be reflected in the fee of counsel who urges the claim. 
The fee will probably be in proportion to the amount of time devoted to 
securing an acceptable offer and the reasonableness of the settlement made. 
The claimant should take into account the net recovery obtainable by 
settlement before suit is filed. 


Settlement at a Profit 


Not all persons claiming damages will be content to settle without some 
sort of profit. Perhaps the payment of some premium is necessary to start 
a chain reaction to secure settlement of all claims arising from one accident. 
There are instances when very good friends desert if settlement recovery 
may be had without litigation. Some years ago, four housewives were in- 
jured while passengers in the same automobile when it was struck by the 
automobile of a negligent motorist. All four women resided in the same 
small city in a county adjoining the one in which the other motorist resided 
and in which the accident occurred. Some of the women were injured more 
severely than the others. They seem to have agreed to hold out for all the 
damages they could persuade the claimsman to pay them. Calls were made 
on each claimant in turn and it became apparent that the person visited 
would then telephone each of the others to tell what was proposed. After 
the second round of visits brought no settlements the person least injured 
was seen again and a settlement made at an amount in excess of the believed 
worth of the claim. She reported settlement to the other three who became 
more interested in the possibilities of disposing of their claims. The circle 
had been broken and two of the remaining claims were settled at acceptable 
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sums. The fourth and most valuable claim was left standing alone, to be 
settled at a reduction that more than repaid for the overpayment made for 
the first claim settled. 


Settlements with Multiple Parties 


The urging of the claim of one person against another person is simple 
to contemplate. When the problem is that of several persons of various 
ages and relationships against several others of differing responsibilities the 
problem becomes complicated and capable of sundry solutions. Should all 
the claimants be of one family the conduct of the case may be much less 
bothersome than otherwise. When multiple defendants are involved and 
each is represented by a different adviser it is likely that effort will be made 
by one or more to retire from the case by purchase of a covenant. The 
remaining defendant may find himself in the most exposed position into 
which claimants and other defendants can bargain him. The idea of being 
left dangling alone is usually unpopular to a defendant so that he will 
negotiate a settlement before a verdict is returned. 

The fact must not be overlooked that most individuals regard themselves 
highly as negotiators and bargainers. This superior feeling makes for soli- 
tary rather than team play. Two or more may start along the way of 
settlement negotiation agreed to act in concert but some development will 
make it imprudent or inadvisable to carry the plan of concerted action 
to the end. 

There have been instances that have arrayed plaintiffs against two de- 
fendants who each sought to put the sole responsibility on the other. During 
the trial one defendant may purchase a covenant of the plaintiffs but con- 
tinue in the trial without disclosing such fact to the other defendant. The 
outcome of the trial is interesting to observe. The verdict may be against 
the defendant who did not purchase a covenant but he is entitled to have 
applied against the judgment the amount paid by the other defendant for 
the covenant. ? 

Numerous times a plaintiff has sued a number of defendants and then 
dismissed them one by one upon a covenant that yielded a fair price for 
the claim before it went to trial against the defendant most likely to be held 
liable. This method in an applicable situation assures some return and pro- 
vides funds to prosecute the trial. When one is acting on behalf of one or 
more of the several defendants, it is advisable to ascertain the probable cost 
of being dismissed from the suit. Although this type of problem has 
confronted me many times, I do not feel confident that I could state any rule 
of procedure except to move cautiously and expect almost anything to 
happen. Never show surprise or consternation at any development that 
confronts you. 


* Clark v. Gitterman, 337 Ill. App. 390, 86 N.E.2d 276 (2d Dist. 1949). 








104 AUTOMOBILE NEGLIGENCE CASES [Vor. 1953 


Strategy of Negotiators 


Some negotiators prefer to take the position that a claim is one of 
unquestioned liability and that the adversary is dishonest in suggesting other- 
wise. Similarly some dispute the question of liability and belittle the 
claimant and his representative for seeking recovery of damages. The op- 
ponent is confronted with the necessity of determining how much of this is 
genuine and how much is strategy. 


General Observations 


It is advisable that you do not accept any of these accounts as being 
other than guides to follow or avoid as your good judgment persuades you. 
Many of my own experiences were educational but at an expense. Seldom 
were two or more problems quite alike in the same general area. Different 
facts, persons, and localities made the problems of sustained interest. A lik- 
ing for people and a sincere desire to work courteously at the solution of 
their problems made the tasks easier. It was my plan to make friends before 
engaging in the discussion of claim settlement. The claimant and his counsel 
want to be regarded favorably and it is good procedure to give some such 
recognition. Acquaintances in common are sometimes helpful in establishing 
mutual confidence. 

As a cautionary suggestion, never seek to win an argument that is not 
essential to your side of the case, but allow the opponent to have his way 
on all the unimportant issues. He may then feel that you are entitled to win 
the argument that you advance as governing from your point of view. 

Some attorneys and some claimants are of the opinion that an offer of 
payment once made will be available at any time thereafter. This is a fallacy. 
The effort invested in the resisting of a claim should yield some return and 
the claimant should be penalized accordingly. There is the inescapable fact 
that many offers to pay funds in settlement are made before all the available 
defense facts are known or taken into account. 

Business is more easily transacted in an atmosphere of mutual trust. It is 
unwise to make any statements or representations that are subject to serious 
doubt concerning their correctness. Unbelief on some non-essential point 
may create a mistrust that will make more difficult or costly the sought for 
settlement. This admonition is applicable alike to claimants and defendants 
and their representatives. 


EVALUATION OF THE WORTH OF A CASE 


Each case is important to the individual who suffered the injury and is 
therefore worthy of careful examination in order to establish its value. 
The percentage of persons who sustain more than one severe injury in a 
lifetime is not high. Consequently the claimant must make a satisfactory 
recovery of damages in the instant case or permanent loss will result. If the 
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injured person is the head of a family the hardship flowing from an inade- 
quate evaluation may be imposed upon all members of the family. 


Assumptions 


For the purposes of this study we shall assume that each injured person 
sustained his loss because of the negligence of some other person and not 
because of the sole negligence of the injured person. This assumption will 
enable us to consider cases of admitted, probable, or possible liability. Let 
us accept as true the somewhat trite statement that, “a case is never worth 
more than it costs to settle it.” Neither is a case worth more than can be 
secured in settlement. These statements bound the area which we now search 
in order to appraise the worth of a claim. We must be mindful that the 
ability to pay may be exceeded by the amount of loss sustained. This situa- 
tion is less frequent since most motorists hold, or are entitled to the 
protection of, a policy of liability insurance in limits that exceed the present 
requirements of the law. It is to be remembered that the personal estate of 
the wrongdoer may be subjected to execution for the satisfaction of the 
judgment recovered by the claimant upon a meritorious claim. 


There is an increasing tendency on the part of claimants and their 
counsel to inquire first concerning the limits of the applicable liability policy 
before attempting to ascertain how serious is the sustained injury, and how 
extensive is the probable permanent disability. Persons of impartial minds 
are likely to agree that such practice is unfair and abusive of the goal sought 
by the enactment of safety responsibility legislation. 


Examples of Evaluation of a Case 


Let us examine some cases arising under the guest statute. A fifteen 
year old high school girl, whose mother was helping a neighbor woman 
prepare dinner for silo fillers, accompanied the sixteen year old daughter of 
the neighbor to a nearby town in order to get dinner meat from a cold 
storage locker. En route home the sixteen year old driver, proceeding at 
thirty-five miles per hour on a gravel road, swerved the car to avoid a 
chicken running in the road, struck a small washout on the side of the road, 
and the car overturned. The fifteen year old guest sustained vertebral frac- 
tures that left her permanently unable to walk. It is recognized quickly that 
the hospital, nursing, and doctor bills during the first six months after the 
accident will be but a small part of the loss sustained in this instance. 
Persons conversant with the guest law and its application to such a set of 
facts will probably conclude that in this case the injured person would not 
be legally entitled to recover damages from the car operator. From the 
standpoint of liability the case has little relative settlement value, but, from 
the standpoint of the defendant, some expense would be incurred in defend- 
ing an action brought by the injured person. Such a case might produce a 
voluntary settlement offer up to the sum of three thousand dollars. 
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In the next case, a boy of high school age was riding in a seated position 
on the floor at the left front corner of a truck box and facing to the rear 
when the left side of the truck came in contact with the left front body post 
of a pleasure car being operated in the direction opposite to that of the 
truck. This took place in the daytime of “V-J Day” on a two traffic lane 
blacktop pavement that had no center line marking. The boy sustained 
fractures of several vertebrae and other injuries which rendered his lower 
extremities useless and control of elimination was lost for a long period of 
time. The bills for hospital, nursing, and doctors were much in excess of 
two thousand dollars, even before the boy was returned to his home to be 
nursed by his mother. 

The boy rode as a guest in the truck. The woman who drove the 
pleasure car insisted that she was driving the car on the right half of the 
road at the time the vehicles collided. ‘There were effective liability policies 
of small limits applicable to the involved vehicles. Representatives of the two 
companies conferred with the boy and his parents. The great loss suffered 
by the boy exceeded the sum of eighty-five hundred dollars paid to his 
guardian with approval of the probate court. This boy survived his injuries 
and regained control of some body functions. He studied at home with the 
aid of an interested school teacher. A wheel chair was secured for him and 
he was able to move about by such means. He studied and learned the 
watchmakers’ trade. His earning capacity in the years ahead may be as 
great as it would have been if he had not sustained injury. Rehabilitation is 
corollary to the recovery of damages. 

A coroner was returning home after conducting an inquest. He drove 
his car along a snow covered street near the city limits. It was dark and the 
street was unlighted. Because of the headlights of an approaching car he 
did not see some children playing on a sled alongside the traffic ruts he was 
following, until very near them. He turned his car to the left and the outer 
end of the right rear bumper struck a five year old girl in the upper part of 
the head. The child was given excellent emergency attention and a specialist 
removed a portion of the skull, some spicules of bone from the brain, 
snipped away some brain tissue, and replaced the scalp to cover the opening 
in the skull. The child responded splendidly to the treatment administered 
and the opening in the skull was gradually filled with bone tissue. 

The coroner was engaged in a political campaign for re-election and 
was fearful that a civil suit might be filed against him because of this injury 
and react unfavorably in his political campaign. He owned some valuable 
farm land and a city residence. His insurance protection was such that he 
wanted to make the limits known. The claim was settled without suit and 
the coroner was re-elected. The sum paid with the approval of the probate 
court was less than five thousand dollars. It is well to remember that in the 
eyes of the law, this injured child was too young to be charged with any 
contributory negligence. 
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A retired farmer, accompanied by his wife, drove his car to spend 
several weeks at a springs seeking some relief from arthritis. On the return 
trip there was a head on collision with another car. The owner and operator 
of the other car was a man employed as a saw-setter in a lumber mill. The 
retired farmer was very seriously injured and his wife was killed in the ac- 
cident. The other motorist suffered a skull fracture, multiple fractures of 
both femurs, and other injuries. One leg was amputated about the middle 
third of the femur. This man, of the age of fifty-seven years, was support- 
ing himself and has wife on earnings of almost four thousand dollars per 
year. The hospital, nursing, and doctor bills totalled fully four thousand 
dollars. After a year the man was able to get about only with assistance 
and there was doubt that he could be fitted with an artificial leg so that he 
might resume his skilled employment. The occurrence facts were clear 
that he was operating his car in the proper traffic lane prior to and at the 
time of the occurrence. 


There was some uncertainty whether this man would live until the suit 
could be reached for trial. He was taken to the court building in an am- 
bulance and carried into the courtroom on a stretcher and attended by a 
nurse. Before any evidence was heard the case was settled by the payment 
of twenty thousand dollars. If this injured man had died before trial of 
some cause other than this injury the claim would have been of less settle- 
ment worth. 


A man was operating his own truck in distributing petroleum products 
from a central bulk plant owned by a local company. While rounding a 
curve in the highway the truck was so operated that it struck a highway 
maintenance worker and caused his death. The decedent was a single man 
forty-one years of age, living with his mother and step-father. He was 
paying his mother each week a sum of money and assisting in the care of 
the premises in which they resided. The work he was performing at the 
time he was fatally injured came under the Workmen’s Compensation Act. 
An award was made to the decedent’s mother. The administrator of the 
decedent’s estate filed suit against the truck operator, seeking to recover 
fifteen thousand dollars damages for alleged wrongful death. There was 
some evidence that both men were under the provisions of the Workmen’s 
Compensation Act at the time of the fatal happening. If this were true, the 
damages recoverable by the administrator should not exceed the amount 
payable under the Act. A valuation of six thousand dollars was put upon 
the claim for possible settlement. The jury found the defendant not operat- 
ing under the Act, and returned a verdict for the plaintiff administrator in 
the sum of twelve thousand five hundred dollars against the defendant. 


Upon appeal the judgment that had been entered on the verdict was 
affirmed. 2. About the same time a decision of the Illinois Supreme Court 


* Rasmussen v. Clark, 346 Ill. App. 181, 104 N.E.2d 325 (2d Dist. 1952). 
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held that the recovery in a case where both parties were operating under 
the Act was not limited to the amount payable as a compensation award. * 
The amount of damages affirmed in this case reflects some of the inflation 
that has taken place with respect to this type of claim. It is possible that 
twenty-five years ago a like case would have yielded a recovery of not 
more than five thousand dollars. 


Typical Claims 


The greater percentage of injury claims is less severe than the foregoing 
examples. It is the usual procedure to total the items of damage such as 
hospital, medicines, nursing, doctor bills, incidental expenses, and loss of 
earnings in order to determine how much the injured individual would 
require to be “made whole” again. If the injuries heal without permanent 
disfigurement or disability the claim may have a settlement worth of no 
more than the total of the foregoing expenses. It is not uncommon for cases 
of admitted liability to be settled for a sum that is twice the amount of 
these items of expense. In some areas the settlement request will be ap- 
proximately three or four times the amount of said expenses. 


When there is some permanent disability coming from the injury, such 
as shortening of a leg because of fractures sustained, there is justification for 
a higher settlement appraisal. The loss of upper and lower front teeth by a 
young unmarried woman can be a substantial handicap to her. The worth 
of such case may be as much as twenty-five times the amount of dental bills. 
A classic incident concerning such claim involves the claimant’s lawyer who 
removed bridgework from his mouth to impress the adjuster with the gaping 
injury inflected on his client. The adjuster thereupon removed similar 
bridgework from his own mouth to show he had like appreciation for the 
condition of injury and repair. A satisfactory settlement agreement was 
reached and the respective bridgework replaced. 


WHEN TO SETTLE 
Before Filing Suit 


The settlement should be made at the time that seems most favorable 
to the party in interest. This is not always easy to determine and there can 
be error in timing. It is somewhat difficuit for a person who has devoted 
most of his efforts in this field on the side of the defense to move over into 
the area of the claimant and feel fully confident in matters of advice. My 
suggestions may prove to be of a mixed variety. 


The claimant should settle when he is convinced that he is being fairly 
compensated for his loss. It is a well known fact that throughout rural 
Illinois most injury cases that do not require hospitalization are settled and 


* Grasse v. Dealer’s Transport Co., 412 Ill. 179, 106 N.E.2d 124 (1952). 
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released without the injured person having the benefit of legal representa- 
tion. The persons who are ambulatory and receive treatment for injuries 
at doctors’ offices are usually willing to settle their claims upon the payment 
of medical expenses and the incidental personal loss sustained. 


The provision in liability insurance policies that pays for the medical ex- 
penses of persons injured while riding in, entering, or alighting from the 
insured motor vehicle has made it possible for the insurance company adjuster 
to pay part or all of the medical expenses of such injured person. If no other 
motor vehicle is involved in the accident producing the injury the adjuster 
may take a general release from the guest upon the payment of a nominal 
sum. This makes for better feeling between guests and hosts and seems in 
accordance with the wishes of most insured motorists. 


If two automobiles collide and each operator is protected by a policy 
of liability insurance that affords medical expense coverage and there are 
injuries sustained by occupants of both cars, it is common practice among 
adjusters to exchange information concerning the persons injured and to 
cooperate in making settlement with all such persons. The medical ex- 
penses would be paid through the policy of insurance applicable to the car 
in which the injured person rode. The liability coverage protecting the 
other driver would be called upon to make payment of some small amount 
in exchange for the release taken for his protection from each occupant of 
the other car. Such an arrangement is not restricted to the cases of slight 
injury. Numerous cases of serious injuries are settled through this reciprocal 
practice of insurance adjusters. There are many collisions of motor vehicles 
happening every day in Illinois wherein both cars are insured in the same 
company. The net effect is that the courteous early attention given by 
claimsmen to all injured persons leads to settlement without any of the per- 
sons securing legal advice or representation. If such injured person is satisfied 
with the payment secured the transaction is at an end. 


The adequacy of the offered settlement will be the deciding factor, in 
many instances, whether there will be acceptance before suit is filed. An 
unconscionable offer may leave the claimant no alternative but to sue, in an 
effort to enforce what he believes is his right of recovery. The attitude of 
claimsmen with respect to liberal appraisal of damages has changed greatly 
in the past twenty-five or thirty years. The illiterate claimant in dire need 
of funds who could be persuaded to make settlement in exchange for a fist 
full of one dollar bills is almost extinct in the State of Illinois. There are not 
many claimants who can be ‘induced to accept a ridiculous settlement 
proposition by the threat of closing the file if the offer is refused. Most 
injured people understand that the closing of a file in a casualty company’s 
claims office does not foreclose the rights of the injured party. 


The cases of severe injury that come to the offices of lawyers are 
worthy of an attempt at settlement before suit is filed. Some lawyers be- 
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lieve that the interests of their clients are best served by offering the adverse 
party and his insurance company, if any, an opportunity to explore settle- 
ment possibilities. A letter containing such proposal sent to the adverse 
party may be helpful in arranging a conference. The client need not be 
present when his case is discussed but he should furnish his counsel with 
sufficient details about injury, loss, and expense to establish the magnitude of 
the claim. The usual situation at such conference finds the wrongdoer or his 
representative discounting the extent of injury claimed by or on behalf the 
injured person. If the claim is to be convincingly presented counsel must 
relate sufficient details to show what work or duties his client can no longer 
perform. The economic position of the client may have some part in the 
discussion. If the injured man has a wife and several small children de- 
pendent upon him for support and there is need for a settlement to be 
secured at an early date the predicament of the family may be used to arouse 
fair consideration in its behalf. Only a flint-hearted adjuster could resist 
the thought that small children would go to bed hungry because he declined 
to make a fair and reasonable settlement of the claim of the injured father. 


The geographical disadvantage confronting the client is evident when 
he sustains injury at a point several hundred or thousand miles from his 
home. The expense involved in returning to the county or state where the 
accident occurred in order to prosecute a claim for damages may influence 
the client to attempt settlement before filing suit. There is a limit, however, 
to the reduction that the damaged person can make in order to secure 
settlement. In such instance the client should have some help in computing 
the amount of provable loss and making comparison thereof with the offer 
submitted. 

There are few instances of negligent motorists being without insurance 
protection or possession of funds to pay for injury and damage inflicted. 
Sometimes, however, a meritorious claim must be abandoned because the 
judgment for damages would remain unpaid. One of the most unpleasant 
cases I ever handled involved a serious injury to a ten year old boy who was 
struck by a car operated by a thief. The mother of this boy had six other 
children to care for on a meager income. She was a tearful and pathetic 
person when she realized that the liability policy of insurance issued to the 
car owner would not extend protection to the thief and pay for her injured 
boy’s medical expenses and loss. 


The settlement proposal made by or on behalf of the offending 
motorist should be told to the client. The attorney may regard the offer 
as quite insufficient but the client may think otherwise. Sometimes the 
client neglects to tell his attorney the weaknesses as well as the strong points 
of his case. The attorney should advise the client about the probable out- 
come of a law suit and the amount of the possible verdict but the client 
should be the person to decide the question of acceptance. 


Bs on eed 








SPRING] SETTLEMENTS 
After Filing Suit 

Often it is advisable to file suit on behalf of the injured or damaged 
person in order to command the positive attention of the adverse party to 
the claim. It is not uncommon for a tort-feasor to think lightly of a pending 
claim until named defendant in an action that prays damages in an amount 
greater than the insurance protection. The case then becomes a matter to 
treat with seriousness. The contro] usually moves from the hands of laymen 
to those that are legally trained or actively engaged in the practice of law. 
Observers who have followed this type of litigation know that fewer than 
one-fourth of the claims sued upon progress so far that a jury is selected for 
trial of the issues. 


There are some attorneys who make tedious work for the opposition by 
filing motions that serve little else but to delay the joining of issue and 
proceeding to trial. Some have been suspected of devoting added time 
because they were paid for services on the per diem basis. Perhaps some are 
such students of the law that they are miserable until the pleadings 
are settled in a manner approaching abstract perfection. It does us no harm 
to remember that the prestige of courts and the judical system is not en- 
hanced in public appraisal by the tedious practices that result in long delay 
to the distress of litigants. The pretrial conference has accelerated the 
handling of many cases in suit. The judges conducting such conferences 
have served effectively in producing settlements at amounts fair to the 
parties plaintiff and defendant. There have been instances of claimants who 
placed excessive valuations on their claims so that the settlement strategy 
permitted the filing of suit with the expectation that some judge would 
call a conference before trial and assist in securing an appraisal in keeping 
with current verdicts. The added time for the completion of such plan has 
been of some effect in persuading the plaintiff to reduce the settlement 
demand. 


The defendant is not always willing to pay an adequate amount in order 
to accomplish the settlement of a worthy claim. Under the present system of 
liability insurance protection for motorists most automobile accident claims 
pass over the desk of some claims examiner for study and appraisal. Some of 
these persons are lacking in well-rounded claims experience. The limits of 
authority within which they operate allow little opportunity for the settle- 
ment of a serious worthy claim. When claimant or counsel becomes aware 
of this constriction there is likely to be haste made to get the claim in suit 
and to the attention of some one whose authority to negotiate is in keeping 
with the magnitude of the claim. 


Numerous claims have been put in suit by counsel who were not trial 
lawyers but who planned to secure the best possible offer and accept it 
before it became necessary to associate counsel to prosecute the action 
through trial. Once in a while it is the strategy of such an attorney to 
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engage an associate and try the case to verdict to keep the opposition from 
underestimating the worth of the claims presented. 


After Trial Starts 


A six year old school boy and a brother some two years older were 
transported by automobile from the country school they attended to a 
point on a state highway opposite their parents farm residence. The neigh- 
bor stopped his car and permitted the boys to get out from the right side 
door upon the shoulder of the road. He then started forward and had 
travelled possibly twenty-five feet when he met an oncoming car travelling 
at about fifty miles per hour. The two boys had started to cross the paved 
portion of the highway toward their home. The older boy saw the ap- 
proaching car and stopped, but the younger boy walked into the path of the 
car and was struck so forcibly that he died of his injuries. I visited the scene 
and talked with some of the persons present at the time of the accident. The 
case was worthy of settlement but the value was in dispute. The suit 
brought by the administrator progressed to trial. Before the evidence was 
all submitted there was opportunity to settle at an amount that was half the 
eventual verdict. When I discussed the matter with the general counsel of 
the interested insurance company I was suffering from laryngitis and by 
reason thereof unusually slow of speech. Other matters were pressing the 
general counsel and he misinterpreted my tardiness in recommending ac- 
ceptance of the offered settlement. The case was tried to verdict and the 
damages awarded were for twice the refused offer of settlement. Judgment, 
entered on the verdict, was affirmed upon appeal and the amount thereof 
plus interest and costs was paid.* The attorney who represented the 
plaintiff administrator was engaged thereafter to defend litigation in that 
county. The choice proved quite a good one. Through the years I have 
learned that it is wisdom to join the ethical opposition that you are unable 
to defeat. 


The Civil Practice Act makes it possible to take the discovery deposi- 
tion of the adverse party in preparing to prosecute or defend a suit. It has 
been my experience that the deposition of the plaintiff does not always pro- 
vide sufficient information to evaluate the claim from the standpoint of 
liability and damages. In many cases that I planned to settle during the 
course of the trial the instructions were given to defense counsel to try the 
case until all of the plaintiff's evidence had been introduced. Since we knew 
what the defense testimony was likely to be we could then make a better 
informed guess at the settlement worth of the case, or its final outcome. 
The plaintiff and his counsel were then aware of the strength or weakness 
of the case and usually willing to discuss settlement on an acceptable basis. 
This tactic of going to the conclusion of the plaintiff's evidence before 


*Lupton, Adm’r v. Bonser, 288 Ill. App. 634, 6 N.E.2d 281 (3d Dist. 1936). 














SPRING] SETTLEMENTS 113 


serious attempt at settlement proved to be of much worth when dealing 
with the more stubborn cases. 


Some plaintiffs must undergo the rigors of a shaking cross examination 
and be confronted with the evidence produced by the defense before a 
settlement agreement can be reached. There have been instances when the 
defense did not do as well as was expected so that the defendant became 
more interested in settlement discussion before the jury retired to deliberate 
on a verdict. It is well to inquire of the trial attorney, whether he be for the 
plaintiff or the defendant, as to: how he feels the case is progressing. The 
litigants should be consulted by their respective counsel so that a change in 
attitude may be given consideration and weighed. Offers of settlement 
should be disclosed to the client so that the final decision is not one that 
may embarrass counsel. 


After Judgment 


The enactment of the guest passenger statute was hailed by defense 
counsel and defending companies as a great stride toward the eliminating 
of claims for damages made by those persons injured while riding in motor 
vehicles without payment for transportation. Some were confident no 
claims so arising would be worthy of any payment. Perhaps I shared the 
optimism of these defense minded persons but I learned my lesson before 
making many mistakes. 


A young couple spent an evening together at a public place where 
dancing was indulged in and food and refreshments were partaken. 
En route home the young woman fell asleep but awakened when the car was 
halted in obedience to a stop sign in the city where they resided. They 
agreed to drive several miles farther and beyond the city to get some lunch 
and coffee. The young man drove his car and the young woman again fell 
asleep. Before the destination was reached the driver fell asleep and the 
car ran off the highway, collided with poles and posts, threw the young 
woman into the windshield, and caused cuts and lacerations that destroyed 
the sight of one eye. 


Because of an applicable liability insurance policy an investigation was 
undertaken. The facts of the case were limited to the knowledge the young 
couple possessed. Since the young woman was asleep she was in no position 
to testify concerning any wilfulness or wantonness on the part of the young 
man who drove the car. It was his own testimony that must be used to make 
a case of liability against him. His story was that he fell asleep while the car 
was travelling at a speed thought to be reasonable for the time and place. 
He was not intoxicated nor did he intend to do harm to his companion. 


The claim was thought to be one of low settlement worth. There was 
a rumor the claim could be settled by a payment of nine hundred dollars. 
The action filed by the young woman proceeded to trial. Able defense 
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counsel from adjoining county seats were employed to defend. “he jury 
awarded the plaintiff damages in the amount of $6500.00. The court ordered 
a remittitur of $1500.00 and judgment was entered for $5000.00 and costs 
of suit. The appellate court affirmed the judgment and the Supreme Court 
declined to allow an appeal. ° 


If I were to advance any justification for the decisions made throughout 
the attention to this case it must include the assertion that I was not aware 
beforehand of the resourcefulness of counsel for the plaintiff. He succeeded 
in getting the defendant to admit that he felt as if he were going to sleep 
but continued to drive ahead without warning his companion or halting 
his car. The opinion of the court stamps such conduct as sufficient to sup- 
port the verdict of the jury and judgment of the court. 


It may be fair to add that during the pendency of the appeal the plaintiff 
offered to settle for $3000.00 and the defendant offered to pay $2500.00. 
The effect produced by the outcome was conducive to the better investiga- 
tion of guest injury cases and the securing of releases at moderate cost. 
Most injured guests are willing to release their claims upon payment of the 
cost of medical attention and loss of personal belongings. Some cases of 
more serious injury merit larger payments. The savings made through 
fifteen years by heeding the lessons of this one case must have totalled many 
thousands of dollars. 


PROBLEMS IN EFFECTING A BINDING SETTLEMENT 


The minor or incompetent is the ward of the probate court in Illinois 
and the settlement of a claim for damages owed such person must take this 
into account. The practice has been long established in this state that a 
claim having a settlement value no greater than one hundred dollars be 
concluded by accepting from the minor a receipt for the money and a 
request that the same be paid to a parent or person in like relationship to the 
minor. This parent or person then gives a form of release agreeing to 
indemnify the person, firm, or corporation released against any further cost 
or claim on behalf the minor. Caution dictates that such settlement instru- 
ment be supported by medical information giving assurance that the injury 
was slight and that the injured person has fully recovered therefrom and 
has no permanent disability because of it. 


Some persons interpret Section 480 of Chapter 3 of the Illinois Revised 
Statutes as authority for paying up to five hundred dollars to the parent 
in settlement of a minor’s claim. In the event the minor is fourteen or more 
years old a nomination of guardian is taken from the minor to support the 
release instrument accepted from the indicated guardian. This method 
should include definite data on the extent of the injury and recovery there- 


*Barmann v. McConachie, 289 Ill. App. 196, 6 N.E.2d 918 (4th Dist. 1937). 
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from. Statements secured over the signatures of the minor, a parent, and 
the attending doctor giving description of the injuries and the healing 
thereof without permanent disability are recommended. 


Approval by the Probate Court 


There is no universal agreement among the probate judges concerning 
the approval of settlement of a minor’s damage claim. Most judges will 
authorize, order, and direct that a settlement of the claim be made by the 
duly appointed, qualified, and acting guardian of the estate of the minor 
when the petition is presented and the minor is questioned and observed in 
open court. In one or more counties the ruling has been that a jury in the 
circuit court must pass upon the facts and assess the damages before the 
probate judge will authorize, order, and direct the guardian to execute the 
release and satisfy the judgment in the minor’s behalf. Such a friendly suit 
in the circuit court is a safeguard for all the interested parties. 


Appointment of a Guardian 


If the claim of the minor is sued upon the action may be started by a 
parent or another as “next friend” and so prosecuted to verdict. Upon re- 
covery of damages there must be a legally appointed, qualified, and acting 
guardian to take charge of the funds on behalf the minor. Some claims are 
prosecuted by having the guardian appointed first and securing from the 
probate court an order directing the filing of the suit. Such procedure is 
proper if a banking institution is named as guardian of the minor’s estate. 


The procedure to have a guardian appointed and qualified may follow 
these steps. The adult person or corporation will petition for the issuance 
to the petitioner of letters of guardianship. This petition will be accom- 
panied by an acceptable bond in twice the amount of the minor’s estate. 
If the minor is of the age of fourteen years or more the nomination of 
guardian by the ward should be approved and filed also. The various acts 
of the guardian as such should be performed after the petition to the court 
and the order directing the performance of the prayer of the petition. 
Release of the minor’s claim should be upon the order so secured. The 
expending or the investing of the funds in the estate of the ward should 
be ordered by the court after petition presented, heard, and approved. 


Payment of Funds 


The payment of the settlement funds should be made to the legally 
appointed, qualified, and acting guardian. If the father of the minor is such 
legal guardian it is customary to pay to him, individually and as guardian 
of the estate. In the event the guardian is not the father or mother of the 
minor it is helpful to secure a release from the living parents covering any 
and all claims they may or could have because of the injury to the minor 
child. In the event the minor is permanently disabled this item covering 
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future care and loss of services could be substantial and worthy of a con- 
siderable payment. In some instances the parent of the minor is not in a 
position to furnish a bond in order to qualify as guardian. In other instances 
the parent may be unacceptable to the court because of personal instability 
or lack of business capacity. The solution may be the securing of the 
services of a qualified banking institution to undertake the responsibility. 
This has been helpful when the parents of the minor are divorced, separated, 
or deceased. 


Wrongful Death 


The settlement of a claim for wrongful death may require the sub- 
mitting of the issues to a jury for the determining of the questions of liability 
and damages. The funds recovered by litigation or negotiation are for the 
next of kin and are to be distributed in accordance with the statutes of 
descent and distribution. The case is usually presented to the probate court 
for settlement approval but in some instances this is not necessary. The 
surviving spouse, as the sole next of kin, may negotiate for and accept pay- 
ment of the settlement consideration and give a binding release of the 
claim. * Administration is raised for the estate of the deceased person before 
suit is filed. The acts of the administrator are usually submitted to the 
court for approval and direction. 


Typical Cases 


In one case the injured man was more than seventy years of age and 
unmarried. He had been committed to a mental hospital at one time but 
never formally released nor his legal rights restored. The doctor who 
treated him for a broken leg had secured a written promise from the 
motorist to pay the medical expenses. The injured person had no near 
relatives living. While we were trying to work out a solution of this case 
the man was released from the hospital as cured of his injuries. He was 
fearful of being returned to the mental hospital, and he left the vicinity. 
His eventual death from natural causes made it possible to conclude the 
case by fulfilling the motorist’s promise to pay the medical expenses. 


In another case, a family of Mexican ancestory but citizens of the State 
of Texas was returning home from work in the Michigan fruit harvest. 
While the light truck in which they rode was being driven by one of the 
sons it was sideswiped by a larger truck going in the opposite direction. 
This happened during the night time on a two lane highway bridge in the 
State of Missouri. A minor son riding in the body of the light truck was 
thrown on to the pavement into the path of a third truck. The driver 
of the third truck could not avoid the boy and the injuries to the boy were 


* Mattoon Gas Light and Coke Co. v. Dolan, 105 Ill. App. 1 (3d Dist. 1902), cited 
favorably in Strong, Adm’r v. Hodges, 344 Ill. App. 306, 100 N.E.2d 667 (2d Dist. 1951). 
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almost instantly fatal. The family had the body prepared for burial and 
shipped to the Texas home while they continued by means of the light 
truck. 


The two larger trucks were owned by separate individuals residing in 
the State of Illinois and each truck was employee driven. The liability 
insurance applicable to the trucks was with the same company. Counsel 
employed by the decedent’s father in Texas associated counsel in Illinois 
to negotiate a settlement that was approved and consummated in Texas. 


In a third case, a family consisting of parents and three minor children 
left their home in the State of New Jersey with the intention of taking’ up 
residence in either the State of Colorado or California. While travelling 
west through Illinois the car owned and operated by the husband and father 
was struck and damaged and one of the children seriously injured by reason 
of the negligence of an Illinois motorist. The child was hospitalized in 
Illinois and the other members of the family continued the westward 
migration. When the child was recovered sufficiently to be removed from 
the hospital an uncle residing in the State of New Jersey took the child to 
his home. 


The cause of action arose in Illinois and the right of action was by 
reason of the Illinois law. The negligent motorist was a resident of Illinois. 
A petition was presented to the probate court and a guardian was appointed 
in Illinois. Upon petition and oral and written evidence an order was 
entered directing the guardian to accept the offered settlement and to 
execute release of claim. The order provided that the hospital and doctor 
bills be paid from the settlement funds and the balance sent to the father for 
the future expenses of the child. The Illinois guardian was then allowed 
to make his final report and have the same approved and his bond discharged. 
Releases were secured from the parents covering any and all other claims 
arising from the accident. 


CONCLUSION 


The settlement of automobile litigation is an extensive field in which 
to labor. You will recognize that the foregoing is not a complete guide to 
cultivation. You may disagree with the rules I have suggested. Your in- 
terest will be sustained longer if you seek the answer as the specific 
need arises. 
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Notes 


PRESUMPTIONS AND BURDEN OF 
PROOF AS TO AGENCY OF DRIVER 


In suing for injuries caused by the negligent operation of an automo- 
bile, a plaintiff’s attorney will frequently choose to sue the owner of the 
truck or car as well as, or instead of, the negligent driver. This is probably 
most often done on the premise that two defendants are better than one. 
If an insurance company is involved, it may be that the driver has breached 
some condition of the policy or in some other way has waived or forfeited 
his coverage, whereas the car owner would still be entitled to indemnifica- 
tion. If no insurance is involved, the plaintiff may feel that the owner would 
be more ready, willing, and able to pay a judgment than the non-owner 
driver. Moreover, he may feel that a jury would be more sympathetic 
toward the “poor driver,” i.e., that they would be more willing to return a 
large verdict against the owner than the driver, particularly if the owner is 
a corporation. Without discussing the validity of the reasons upon which 
the practice is based, some benefit may be derived from a consideration of 
the mechanics of a negligence action prosecuted against the owner of an 
automobile on an agency theory. 

When a case comes to trial, neither party wishes to undertake to prove 
more than is necessary. There is no arbitrary way for an attorney to know 
just how far he must go in order to win. Proving too much may be as 
disastrous as proving too little. In Borgmier v. Wood,* for example, plain- 
tiff’s eagerness to present every shred of evidence at his command resulted 
in a directed verdict for defendant at the close of plaintiff's evidence. The 
suit was to recover for damages to plaintiff's car caused by the alleged 
negligence of the driver of defendant’s truck. In directing the verdict for 
defendant, the court pointed out that although plaintiff had proved that 
defendant was the owner of the truck, (thus establishing the presumption 
that the driver was his agent and acting in the course of his employment) 
she had also proved that defendant had rented it to the driver and that, at 
the time of the collision, the driver was a bailee of the truck for hire.? The 
purpose of this article is to examine the problem of how much either 
attorney must prove in order successfully to wage or defend an automobile 
negligence suit against the owner of the car. 


Under the doctrine of respondeat superior, it is clear that an alleged 
principal can be held liable for injuries caused by the negligent acts of 


1252 Ill. App. 194 (2d Dist. 1929). 
2 Id. at 197. 
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another only on the hypothesis that the negligent actor was the defendant’s 
agent and was acting within the scope of his employment at the time of the 
injury.* It is also clear that in Illinois an automobile is not considered so 
dangerous an instrumentality as to make the owner liable for injuries caused 
by it regardless of the agency of the driver.* Thus, in this type case, 
plaintiffs complaint generally alleges that defendant was the owner of the 
car and that the driver was acting as defendant’s servant at the time of the 
accident. * Moreover, in Illinois, there is authority, prior to the Civil Prac- 
tice Act at least, to the effect that the complaint must allege negligence on 
the part of the owner as well as the driver, i.e., that the owner “through his 
agent” was negligent. ° 

Although the burden of proving agency remains on the plaintiff at all 
times in these cases, ’ the courts have sometimes applied certain presumptions 
in aid of the plaintiff. Various reasons have been offered as a basis for these 
presumptions. The Illinois courts frequently have justified the practice on 
the ground that it would be relatively much more difficult for the plaintiff 
to prove the status of the driver as a servant or agent of the defendant than 
it would be for defendant to prove the contrary.* A presumption is often 
invoked to avoid a procedural impasse. * Perhaps the presumption of agency 
is thought to be in accordance with the balance of probability, i.e., the feel- 
ing that most often employees driving their employers’ cars are acting within 
the scope of their employment. It may even be that the presumption is 
based on a social policy similar to that which underlies the doctrine of 
respondeat superior itself,—the idea that non-owner drivers are often finan- 
cially irresponsible, and that the owner is in a better position to insure. 
Arguing strongly in favor of these presumptions, Dean Wigmore seemed 
to suggest simply that it is good policy to make owners liable for damage 
caused by their cars, at least in doubtful cases. *° 


* RESTATEMENT, AGENCY § 219 (1933). 

*Mosby v. Kimball, 345 Ill. 420, 178 N.E. 66 (1931); White v. Seitz, 342 Ill. 226, 
174 N.E. 371 (1930), reversing 258 Ill. App. 318; Union Bank of Chicago v. Kalkhurst, 
265 Ill. App. 254 (1st Dist. 1932). 

Statutes in some jurisdictions make the owner liable for the acts of anyone driving 
the automobile with the owner’s consent. See Nore, 5 A.L.R.2d 96, 242 (1949). 

* Nicuots, ILuinois Civit Practice § 971 (1941); Lowdermilk v. Gibel, 263 Ill. App. 
384 (3d Dist. 1931) (if complaint shows defendant was not driving car at time of ac- 
cident, © sors must allege driver was acting as servant or agent of defendant). 

*Van Meter v. Gurney, 240 Ill. App. 165 (1st Dist. 1926). 

Note that in Illinois today it is sufficient for plaintiff to allege negligence on the 
part of defendant and then prove that defendant’s servant was negligent. See Cleary, 
The Complaint, (1950) Law Forum 1. 

* Howard v. Amerson, 236 Ill. App. 587 (1st Dist. 1925). See WicMore, EvipeNce 
§ 2510a(5) (3d ed. 1940). 

* Howard v. Amerson, 236 Ill. App. 587 (1st Dist. 1925). See WicMore, EvineNce 
§ 2485 (3d ed. 1940); THaver’s PretimMinary TREATISE ON EvipENce, c. 8, 9 (1898); 
Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906 (1931). 

* Wigmore, Evipence § 2510a(5) (3d ed. 1940). 

* Ibid. 
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PRESUMPTION OF OWNERSHIP 


As was indicated above, the fact of ownership or non-ownership is one 
which ordinarily lies peculiarly within the knowledge of the alleged owner. 
For this reason, the plaintiff in an automobile negligence case usually need 
show very little in order to establish a prima facie case of defendant’s 
ownership. Depending upon the laws of the jurisdiction where suit is 
brought, prima facie proof of ownership of a vehicle may be made by a 
registration card, license, or other similar evidence. *' By statute in Illinois, 
“a certificate under seal, signed by the Secretary of State, showing the last 
registered or re-registered owner of a vehicle and identifying it by its make, 
type, serial number, etc., is prima facie evidence of the ownership of the 
vehicle.” 1? 


Most of the Illinois cases involving a presumption of ownership of a car 
have been concerned with the presumption arising from the fact that de- 
fendant’s name appeared on the outside of the automobile or truck in 
question. ** The general rule, applicable in Illinois as in most states, was 
well-stated by Blashfield, Cyclopedia of Automobile Law and Practice: ™ 
“The fact that the name of defendant was inscribed on the vehicle which 
inflicted the injury sued for raises a presumption, or is prima facie evidence, 
that defendant owned such vehicle and that the driver was using it in 
defendant’s behalf.” Thus, in an early case,*® the fact that defendant’s 
name was painted on a beer wagon gave rise to a presumption that defendant 
owned it and was the employer of the men having it in charge. Similarly, 
in Robeson v. Greyhound Lines, * the fact that a bus was marked with de- 
fendant’s name was held to be prima facie evidence of the ownership of it 
by defendant. *” 


"9 BLasHFIELD, CycLopepIA OF AUTOMOBILE Law AND Practice, Part II, § 6053 
(Perm. ed. 1941). 

*3 Nicuors, Inurnois Civit Practice § 3343 (1941); Ittinois Revisep Statutes, 
c. 95%, § 8 (1951). See also: Rhoden v. Peoria Creamery Co., 278 Ill. App. 452 (2d 
Dist. 1934) (testimony as to insurance taken out by defendant competent to show de- 
fendant was pagan | truck); Tarka v. Pratt, 257 Ill. App. 403 (1st Dist. 1930) (any 
evidence bearing on driver’s status or scope of employment is generally admissible). 

*Dean v. Ketter, 328 Ill. App. 206, 65 N.E.2d 572 (2d Dist. 1946); Robeson v. 
Greyhound Lines, 257 Ill. App. 278 (3d Dist. 1930); Martin v. Turek, 227 Ill. App. 379 
(1st Dist. 1923); Bosco v. Boston Store of Chicago, 195 Ill. App. 133 (1st Dist. 1915); 
Heidenreich v. Bremner, 176 Ill. App. 230 (Ist Dist. 1913); United Breweries Co. v. 
Bass, 121 Ill. App. 299 (ist Dist. 1905). 

“In suits against railroads and street car companies it has uniformly been held that 
roof of the fact that the engine, motor car or coach causing the injury complained of 
fone the name of the defendant furnished at least prima facie evidence of the fact that it 
was not only the property of the defendant, but that those engaged in its operation were 
the defendant’s servants.” Howard v. Amerson, 236 Ill. App. 587, 590 (1st Dist. 1925). 

* Vol. 9, Part II, § 6056 (Perm. ed. 1941). 

* United Breweries Co. v. Bass, 121 Ill. App. 299 (1st Dist. 1905). 

* 257 Ill. App. 278 (3d Dist. 1930). 

* A good statement of this rule appears in East St. Louis Connecting Ry. Co. v. 
Altgen, 210 Ill. 213, 71 N.E. 377 (1904). See also, cases cited note 13, supra. 
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This presumption arising from the name on a vehicle, however, is said 
to be a rebuttable presumption and vanishes if evidence establishing the 
contrary is introduced.'* This was emphasized in the case of Dean v. 
Ketter,*® where the court said: “If, from the name on the taxicab, there 
arose a presumption that it was operated by appellant, (defendant) as 
claimed by appellee, such a presumption is not evidence, and in the case at 
bar, the presumption entirely vanished by the testimony of the driver... . 
The general rule as to the vanishing of such a presumption by testimony to 
the contrary is particularly applicable in cases of automobile accidents, in 
which cases the appearance of the name of the owner on the vehicle cannot 
in the very nature of things, be considered as inducing a third party to act 
or rely upon any presumption therefrom to his peril or injury.” *° 


PRESUMPTIONS ARISING FROM PROOF OF OWNERSHIP 


Whether proof of defendant’s ownership of a vehicle raises a presump- 
tion that the driver was defendant’s servant and within the scope of his 
employment at the time of an accident is a question which has arisen more 
frequently since the advent of the automobile, but the question is not a new 
one. As early as 1904, ownership of a wagon and team by the defendant 
was held sufficient to justify a jury in holding that the driver was the agent 
of the defendant. ?* Although this was technically a case of “inference” 
rather than “presumption,” ** it illustrates that courts already were begin- 
ning to take cognizance of the difficulties confronting a plaintiff in such 
a case. 

At common law, possession of a vehicle gave rise to a presumption that 
the driver was upon the owner’s business. ** Today, authority is split as to 
whether mere proof of ownership establishes a presumption that the driver 
was a servant or employee of the defendant owner and was acting within 
the scope of his employment. ** In some states, statutes have been enacted 
to deal with this problem. ** No such statute is in effect in Illinois. In the 
absence of statute, legal writers are generally agreed that, by the weight of 
authority, proof of defendant’s ownership of an automobile gives rise to a 


* Dean v. Ketter, 328 Ill. App. 206, 65 N.E.2d 572 (2d Dist. 1946); Martin v. Turek, 
227 Ill. App. 379 (1st Dist. 1923); United Breweries Co. v. Bass, 121 Ill. App. 299 (Ist 
Dist. 1905). 

” Dean v. Ketter, supra note 18. 

Id. at 212, 65 N.E.2d at 575. 

*t Vonderhorst Brewing Co. v. Amrhine, 98 Md. 406 (1904). 

* For an explanation oF the distinction between these terms, see WicMorE, EvipENcE 
§ 2487 (3d ed. 1940). 

29 BLAsHFIELD, CycLopepIA oF AuToMOBILE Law anv Practice, Part Il, § 6058 
(Perm. ed. 1941). 

* Jd. at § 6057; 2 Berry, Law or Automosites § § 1172, 1173 (6th ed. 1929); 
Nore, 5 A.L.R.2d 196 (1949). 

* For example, TeNNessEE Cone § § 2701, 2702 (1932); See East Tennessee & 
Western N. Car. Motor Transport Co. v. Brooks, 173 Tenn. 542, 121 S.W.2d 559 (1938). 
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rebuttable presumption that at the time of plaintiff's injury the automobile 
was in defendant’s possession and control personally, or through his agent, 
under circumstances which would render him liable for its negligent opera- 
tion under the doctrine of respondeat superior.** Annotations and articles 
on this subject frequently name Illinois as one of the jurisdictions supporting 
the majority rule stated above. ** For example, Blashfield states that in some 
jurisdictions “proof of ownership is held to justify an inference that the 
driver was the agent or servant of the owner and that at the time of the 
accident he was operating the car in pursuit of the owner’s business and 
within the scope of his employment.” ** The Illinois cases, Nelson v. Stutz 
Chicago Factory Branch, *® Paulsen v. Cochfield,*° and Warput v. Reading 
Coal Co.,** were cited as authority for this rule. 


In view of the exact facts and holdings of these and other Illinois cases, 
one might more accurately say that the Illinois law on the subject is in 
doubt. In the Nelson v. Stutz case, ** plaintiff proved not only that de- 
fendant owned the car, but also that the negligent driver was in the general 
employment of the defendant. For this reason alone, ** the case cannot be 
said to support the rule that mere proof of ownership gives rise to any 
presumption. In the Warput v. Reading Coal case, ** the court was not 
required to decide the question since the attorneys did not dispute the 
proposition that the plaintiff had established a prima facie case of control 
and operation of the truck by the company (defendant) at the time of the 
accident, by proof of its ownership of the truck and its general employment 
of the driver. ** Finally, in the Paulsen case, ** although the court said, 
“We adhere to the rule that proof of ownership of a car raises a presumption 


7° Notes, 96 A.L.R. 634 (1935), 74 A.L.R. 951 (1931), 42 A.L.R. 898 (1926), and 
cases cited therein. 

"Ibid. 26; 9 BLasHFieLp, CycLopepia or AutTomMosiLe Law anp Practice, Part II, 
§ 6057 (Perm. ed. 1941); 2 Berry, Law or Automosites § 1172 (6th ed. 1929). 

**9 BLAsHFIELD, CycLopepiaA oF AvuToMoziLE Law anp Practice, Part II, § 6065 
(Perm. ed. 1941). 

341 Ill. 387, 173 N.E. 394 (1930). 

” 278 Ill. App. 596 (2d Dist. 1935). 

™ 250 Ill. App. 450 (1st Dist. 1928). 

= Note 29, supra. 

* It should also be noted that in the Nelson case, the court did not actually hold 
that the facts gave rise to a presumption. The court stated, “If we assume, however, 
for this case, (what we do not decide,) that a prima facie case is made as claimed by 
the defendant in error’s (plaintiff's) counsel, it does not follow that the case must 
necessarily go to the jury, and the motion to direct the verdict did not present a 
question of law.” Supra, note 29 at 396, 173 N.E. at 397 (1930). 

* Note 31, supra. 

* See also, Field v. United States, 107 F. Supp. 401 (N.D. Ill. 1952) (Illinois law 
was held not to apply, but it was conceded by the government that under Illinois law 
there is a presumption that “if ownership of a vehicle is proved to be in the defendant, 
the plaintiff has made out a prima facie case not only that the driver was the agent of 
the owner, but also that the agent was acting within the scope of his employment and 
the burden of proceeding with the evidence shifts to the defendant.” 

* Paulsen v. Cochfield, 278 Ill. App. 596 (2d Dist. 1935). 
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that the person operating the car is the agent of the owner and acting within 
the scope of his agency . . .,” * these words are of less import in view of 
the fact it was held that defendant was entitled to a directed verdict because 
his evidence had clearly overcome plaintiff's prima facie case. The strongest 
authority for saying proof of ownership alone raises the presumption of 
agency is a 1925 appellate case. ** There plaintiff's evidence showed only 
that the accident was due to the driver’s negligence and that the defendant 
owned the car. At the close of plaintiff's evidence, the trial court instructed 
the jury to find for the defendant on the ground that the plaintiff had failed 
to show that the driver was the agent of defendant and was within the scope 
of his employment at the time of the accident. The appellate court reversed 
and remanded, holding that plaintiff’s evidence had made out a prima facie 
case and the burden of proceeding with the evidence was shifted to the 
defendant. *° 

Reversing the question of what proof of ownership will or will not 
accomplish, counsel for plaintiff should take note that if defendant’s owner- 
ship of the vehicle is not shown, apparently no presumptions arise in 
plaintiff's favor.*° Unaided, he bears the burden of producing evidence 
to show that the driver was the servant or agent of the defendant and that 
he was acting within the scope of his employment. This holds true even 
though it be shown that the driver was in the general employment of 
defendant. ** 

In regard to presumptions arising from ownership, some courts draw 
a distinction between pleasure cars and commercial vehicles, recognizing 
a presumption only in cases involving the latter. ** No Illinois case mention- 
ing such a distinction has been found. Nevertheless, it is suggested that 
plaintiff might profit by emphasizing that defendant’s vehicle was of the 
commercial type, if such is the case, for this factor could easily have the 
psychological effect of strengthening the presumption in his favor. 


* Id. at 603. 

* Howard v. Amerson, 236 Ill. App. 587 (1st Dist. 1925). 

*“This precise question seems never to have been passed upon in this State. In 
our opinion, the better reasoning supports the proposition that where the defendant 
puts in issue the question of the operation of the automobile, by his servant and the use 
of it in connection with his business, although the burden of proof throughout the trial 
of establishing the affirmative on those matters by a greater weight of the evidence 
remains with the plaintiff, a prima facie case is, nevertheless, made out on those questions 
by either the admission of ownership on the part of the defendant, or proof of such 
ownership by the plaintiff and, such prima facie case being made out on those ee 
by the plaintiff, the burden of proceeding with the evidence is shifted to the defendant.” 
Supra, note 38 at 592, 593. 

“Darner v. Colby, 375 Ill. 558, 31 N.E.2d 950 (1941); Ofsars v. Interstate Motor 
Freights System Co., 314 Ill. App. 673, 42 N.E.2d 309 (1st Dist. 1942). 

“See, Richtér v. Merola Bros., 277 N.Y.S. 288, 243 App. Div. 392 (1935), where 
the New York court held that if it is conceded that defendant 2id not own the vehicle 
causing the injuries, plaintiff has the burden of rebutting the presumption that the owner 
was in control and of establishing the fact that the owner had surrendered control to 
the defendant. 

“ Sieber v. Russ Bros. Ice Cream Co., 276 Pa. 340, 120 Atl. 272 (1923). 
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PRESUMPTIONS ARISING FROM PROOF OF OWNERSHIP 
PLUS PROOF OF GENERAL EMPLOYMENT 


“A servant may be presumed prima facie to have been acting in the 
course of his employment, wherever it appears, not only that his master 
was owner of the given instrumentality, but also that, at the time the 
alleged tort was committed, it was being used under conditions resem- 
bling those which normally attended its use in connection with its use 
in the master’s business.” ** 


A modern outgrowth of the above doctrine is the rule that proof of 
the ownership of a car by the defendant, with the added proof that the 
negligent driver was in the general employment of the defendant, raises a 
presumption that the driver was acting within the scope of his employment 
at the time of the accident.‘ This presumption naturally is stronger than 
that arising from mere proof of ownership. ** Some jurisdictions, however, 
have limited the rule, holding that the presumption arises only when it 
appears that the general duties of the employee are in connection with the 
automobile or that he was operating it with the express or implied authority 
of the owner. *° 

Extensive discussion here would be superfluous. In Illinois, it is prob- 
ably safe to say that if, in an automobile negligence suit, plaintiff proves 
that the accident was due to the driver’s negligence, that defendant owned 
the vehicle, and that the driver was defendant’s employee, he has established 
a prima facie case and has shifted to defendant the burden of producing 
further evidence. *7 


EFFECT OF THE PRESUMPTIONS UPON 
THE BURDEN OF PROOF 


“Every student of the law fully understands the exact import of the 
phrase ‘burden of proof’. . . .” * 


If the above quotation could be taken as a true statement of fact, the 
question of the effect of the presumptions which have been mentioned 
would present little difficulty. We would have only to say that the 


“6 Labatt, Master and Servant § 2281 (a). 

“ Kavale v. Morton Salt Co., 242 Ill. App. 205 (1st Dist. 1926), affirmed 329 Ill. 
445, 160 N.E. 752 (1928); Warput v. Reading Coal Co., 250 Ill. App. 450 (1st Dist. 1928); 
9 BiasHFieLp, CycLopepia oF AUTOMOBILE LAw AND Practice, Part II, § 6065 (Perm. 
ed. 1941). 

“9 BiasHFieLp, Cyciopepia of AutoMosiLE Law anp Practice, Part II, § 6065 at 
page 418 (Perm. ed. 1941). 

“Tice v. Crowder, 119 Kan. 494, 240 Pac. 964, 42 A.L.R. 893 (1925); Galloway 
Motor Co. v. Huffman’s Adm’r., 281 Ky. 841, 137 S.W.2d 379 (1940); Caswell v. 
Maplewood Garage, 84 N.H. 241, 149 Atl. 746, 73 A.L.R. 433 (1930); Carlson v. Hoff, 
59 N.D. 393, 230 N.W. 294 (1930); White Oak Coal Co. v. Rivoux, 88 Ohio St. 18, 102 
NE. 302, 46 L.R.A. (n.s.) 1091 (1913), Ann. Cas. 1914C, 1082. 

“Note 43 supra. 

“State v. Thornton, 10 S. Dak. 349, 356, 73 N.W. 196, 199 (1897). 
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presumption is the kind which Wigmore describes as the “real” or only true 
kind of presumption, i.e., a rebuttable “presumption of law,” the effect of 
which is to shift the burden of proof in the sense of the burden of producing 
evidence. ** If this matter of burden of proof were so simple and fully 
understood, it would seem that legal writers have wasted a great deal of time 
and energy in producing the huge volume of texts and articles attempting 
to explain the import of the phrase. Despite the complexities and general 
confusion of the law on this subject, these factors may often prove of prime 
importance to the trial attorney. For example, if no evidence to prove or 
disprove a material element in the case is obtainable, the final outcome of the 
case will depend solely on who bears the burden of proof or in whose favor 
a particular presumption operates. *° 


The rule in most jurisdictions, including Illinois, is that the presumption 
arising from proof of ownership of a car, or from proof of ownership plus 
proof of defendant’s general employment of the driver, is a “rebuttable 
presumption of law.” ** This term is most simply defined by saying that 
when facts A and B are established, the law will require the trier of fact to 
presume the existence of fact C, in the absence of proof of inconsistent 
circumstances. *? Ordinarily, a presumption in this sense is to be distin- 
guished from an inference which is merely a permissible deduction which 
the trier may or may not make, according to his own conclusions. ** The 
Illinois Court, however, takes a novel view on this point, insisting that “in 
this state there is no difference in the meaning of the two terms,” ** presump- 
tion and inference. On the other hand, one writer has said that “the chief 
thing a presumption is not is an inference.” ** Whatever the terminology, 
the similarity of end results suggests that the disagreement arises from a 
purely semantic difficulty which will not be explored here. *° 


Unfortunately, the juggling of words must continue, for any presump- 
tion immediately raises a problem regarding the burden of proof. This term 
burden of proof has been used to signify numerous and various things. °7 
Its two chief meanings, which will suffice for our purposes, are described by 


® WicMore, Evipence § § 2490-2492 (3d ed. 1940). But see, 9 BLasHrieLp, Cycto- 
PEDIA OF AUTOMOBILE LAw AND Practice, Part II, § 6137. (Perm. ed. 1941), where the 
—— calls this a “presumption of fact,” although he agrees with Wigmore as to 
its effect. 

” See, McCormick, What Shall the Trial Judge Tell the Jury About Presumptions, 
13 Wasn. Law Rev. 185 (1938). 

“See Bohlen, The Effect of Rebuttable Presumptions of Law Upon the Burden of 
Proof, 68 U. or Pa. L. Rev. 307 (1920). 

“See Morgan, Techniques in the Use of Presumptions, 24 lowa L. Rev. 413 (1939). 

"See note 22, supra. 

“ Paulsen v. Cochfield, 278 Ill. App. 596, 603 (2d Dist. 1935). 

“ Gausewitz, Presumptions in a One-Rule World, 5 Vaxp. L. Rev. 324 (1952). 

“See note 51, supra. 

" Wicmore, Evipence § § 2485-2489 (3d ed. 1940). 
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Wigmore as: (1) the burden of persuasion, or risk of non-persuasion, and 
(2) the burden of producing evidence. ** If no presumption is operative in 
a case, the burden of producing evidence and the burden of persuasion 
coincide. ** To illustrate more specifically, suppose plaintiff brings suit for 
personal injuries received by him in an accident caused by the negligent 
driving of an automobile by another. At the start of the case plaintiff 
bears both the burden of producing evidence and the risk of non-persuasion 
on the issue of agency.*° Assuming further, however, that at the trial 
plaintiff has introduced evidence, that defendant was the owner of the car 
and that the driver was defendant’s employee, a presumption arises that the 
driver was acting within the scope of his employment at the time of the 
accident. ** What effect does this presumption have on the burden of 
proof? 


A few states follow the so-called “Pennsylvania rule,” holding that this, 
and all presumptions shift the burden of persuasion as well as the burden of 
going forward.* Illinois, and the great majority of states, however, 
profess to follow the Thayer-Wigmore “orthodox” rule that the only effect 
of the presumption is to shift the burden of producing evidence, it can never 
affect or shift the burden of persuasion.** In Illinois, therefore, in our 
hypothetical case, if, after plaintiff has brought in evidence which is believed 
by the jury and is sufficient to raise the presumption of agency, the de- 
fendant introduces no evidence to rebut the presumption, a verdict will be 
directed for the plaintiff. ** The difficult problem arises when the defendant 
does introduce evidence to rebut the presumption. How much and what 
kind of evidence must defendant produce? Is the effect of the rebutting 
evidence to be decided by the judge or the jury? In an article entitled 
Techniques in the Use of Presumptions, ** Morgan suggested that there is a 
minimum of eight possible answers to this question. °° This discussion will 
be restricted to an attempt to suggest what the answer would be in Illinois. 


* Ibid. 

* Morgan, Techniques in the Use of Presumptions, 24 lowa L. Rev. 413 (1939). 

“ Howard v. Amerson, 236 Ill. App. 587 (1st Dist. 1925). 

"See note 44, supra. 

“ Morgan, the Advisers, and the Council of the American Law Institute approved 
this rule that all presumptions shift the burden of persuasion as well as the burden of 
going forward, but it was rejected at the Annual Meeting because it is judicially 
recognized in only a few jurisdictions and there was some doubt as to its constitution- 
ality. See Morgan, Foreword, in Mover Cove or Evivence 1, 59-60 (American Law 
InstiTUTE 1942). 

®See Note, 5 A.L.R.2d 196 (1949). 

“Supra note 44. But see: McCarty v. O. H. Yates & Co., 294 Ill. App. 474, 14 
N.E.2d 254 (4th Dist. 1938), where the case was sent to the jury even though plaintiff 
had established a prima facie case of agency and there was no evidence to the contrary. 

* 24 Iowa L. Rev. 413 (1939). 

“ The suggested answers are, briefly, (1) the mere introduction by defendant of 
evidence which would justify the jury in finding non-existence of the presumed fact 
destroys the artificial effect of the basic facts, and it is immaterial whether the jury 

















130 LAW FORUM [ VoL. 1953 


If a defendant merely introduces evidence to rebut the basic facts, 
i.e. ownership and general employment, no great difficulty is presented. 
The court simply sends the case to the jury to decide whether the facts 
which bring the presumption into existence are or are not true.’ If, instead, 
defendant attacks the presumed fact, i.e., that the driver was acting within 
the scope of his employment at the time of the accident, the problem 
becomes more acute. 


The Illinois courts have been very fond of saying that a presumption 
is not evidence, that it merely takes the place of evidence, and that it 
vanishes completely in the face of evidence to the contrary. ** In actual 
practice, however, many cases can be found which arouse a strong suspicion 
that the court does not always practice what is preaches.°* For example, 
under the frequently stated rule that the presumption is rebutted and 
vanishes when defendant has put in sufficient evidence to justify a finding 
of non-agency, if the defendant merely testified that the servant was not 
within the scope of his employment, the presumption would be rebutted. “° 
Although in one case the court stated this to be the proper rule, “* ordinarily 
they apparently are unsatisfied with the result and so require that the 
defendant do more. Sometimes, as in Kavale v. Morton Salt Co.,"* they get 
around the rule by simply saying that the presumption was not rebutted. 


believes or disbelieves the defendant’s evidence; (2) the artificial effect vanishes unless 
the jury disbelieves defendant’s evidence, and it is immaterial whether the jury believes 
or disbelieves the presumed fact; (3) the artificial effect disappears only if the jury 
believes defendant’s evidence; (4) the artificial effect disappears on the introduction of 
“substantial evidence”; (5) the artificial effect remains unless the jury is convinced that 
the non-existence of the presumed fact is at least as probable as its existence; (6) same 
as #5, except its non-existence must be considered more probable; (7) if the presump- 
tion is based on defendant's peculiar knowledge or access to evidence of the basic facts, 
the effect continues until the evidence convinces the jury of the existence of facts from 
which a reasonable trier could conclude that the presumed fact does not exist; (8) the 
presumption has the artificial effect of operating as evidence of the existence of the 
presumed fact and survives all rebutting evidence. 

* Morgan, Techniques in the Use of Presumptions, 24 Iowa L. Rev. 413 (1939). 

“Lohr v. Barkmann Cartage Co., 335 Ill. 335, 167 N.E. 35 (1929); Osborne v. 
Osborne, 325 Ill. 229, 156 N.E. 306 (1927); Dean v. Ketter, 328 Ill. App. 206, 65 N.E.2d 
572 (2d Dist. 1946); Martin v. Turek, 227 Ill. App. 379 (1st Dist. 1923). 

” Kavale v. Morton Salt Co., 329 Ill. 445, 160 N.E. 752 (1928), affirming 242 Ill. 
App. 205 (1st Dist. 1926); Stix, Baer & Fuller v. Woesthaus Motor Co., 284 Ill. App. 301, 
1 N.E.2d 796 (4th Dist. 1936); Robeson v. Greyhound Lines, 257 Ill. App. 278 (3d Dist. 
1930); Warput v. Reading Coal Co., 250 Ill. App. 450 (1st Dist. 1928); Howard v. 
Amerson, 236 Ill. App. 587 (1st Dist. 1925). 

See note 52, supra. 

“<The rule is well settled that where an employer is sought to be held liable for 
the consequences of the negligence of his employee, and the employer denies that the 
relationship of master and servant existed at the time of the accident, the plaintiff must 
show by a preponderance of the evidence not only that the person at fault was employed 
by the defendant, but that the injury was inflicted while the servant was engaged in 
the master’s business and was acting within the scope of his employment.” hen v. 
Fayette, 233 Ill. App. 458, 462 (Ist Dist. 1924). 

™ Kavale v. Morton Salt Co., 329 Ill. 445, 160 N.E. 752, affirming 242 Ill. App. 205 
(ist Dist. 1926). 
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Other times they will require that defendant’s evidence be evidence which 
the jury do not disbelieve or discredit, that defendant produce testimony 
of disinterested witnesses, or that defendant’s evidence be such that it bal- 
ances or neutralizes or equals the presumption. ** Regardless of what the 
court says, such requirements result in a violation of the rule that the 
presumption can never affect the burden of persuasion. 


This is well illustrated in the Kavale case.** Plaintiff was hit by a truck 
owned by defendant and being driven by defendant’s employee. The facts 
of ownership and employment were admitted and defendant conceded that 
these facts gave rise to a presumption that at the time of injury the driver 
was operating the truck in the course of his employment. In rebuttal, how- 
ever, defendant introduced a considerable amount of evidence tending to 
show that the driver was outside the scope of his employment at the time 
of the accident.** If, as the rule says, evidence to the contrary really 
causes the presumption to vanish, it would seem that the court had no 
alternative but to direct a verdict for the defendant. *® Nevertheless, what 
actually happened was that the court sent the case to the jury and a verdict 
and judgment in plaintiff's favor for $31,000 resulted. This judgment was 
affirmed by the appellate and Supreme Courts on the theory that it could not 
be said, as a matter of law, that plaintiff’s prima facie case had been over- 
come and the credibility of witnesses is a matter for the jury to judge. 
Also, the appellate court reasoned that the “inferences to be drawn from 
the evidence were for the jury.” ** By sending the case to the jury after 
rebutting evidence has been introduced, it would seem that the court is 
allowing the presumption to act as evidence, or, in effect, is transforming 
it into a “permissive” presumption. 78 In loose terms, the presumption is 
ended, but the inference lingers on. 


REBUTTING EVIDENCE SUFFICIENT TO SEND 
CASE TO THE JURY 


There is no definite standard by which defendant’s rebutting evidence 
can be measured in determining whether it is such that the court will submit 
to the jury the question whether the presumption has been overcome, or 


* Gausewitz, Presumptions in a One-Rule World, 5 Vanp. L. Rev. 324 (1952). 

** Supra note 72. 

* The driver testified that he left the defendant’s yard Saturday noon after being 
told there was no further work to be done and to “pull in,” that drivers were not 
expected to work on Saturday afternoons, that he and a friend went to lunch, took 
some left-over lumber to the home of another employee, went to a friend’s house, ate 
and drank wine for an hour and a half, went to the barber shop, and after leaving 
there the accident occurred. 

* Morgan, Techniques in the Use of Presumptions, 24 Iowa L. Rev. 413 (1939). 

™ Kavale v. Morton Salt Co., 242 Ill. App. 205, 214 (1st Dist. 1926). 

* Wicmore, Evipence § 2491 (3d ed. 1940). 

® Dissent in Kavale v. Morton Salt Co., supra note 77. 
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whether it is such that the court will declare as a matter of law that the 
presumption has been rebutted, thus directing a verdict for defendant. At 
times the Illinois court has indicated that the general rule is that whether 
an inference or presumption has been overcome is a question for the jury, 
and that only if the evidence is of such a character that but one reasonable 
deduction can be made therefrom, the court may direct a verdict. *° Cases 
in which the question has actually been submitted to the jury are not fre- 
quent, however. In three such cases, ** the presumption apparently was not 
even contradicted by defendant’s evidence. Why a verdict was not directed 
for plaintiff was not indicated. In the Kavale case, ** the court said that 
only if defendant put in evidence of such a character that it would lead all 
reasonable minds to conclude the truck was not being driven on defendant’s 
business would a directed verdict for defendant be proper. Some clarifica- 
tion of the matter appeared in the opinion in Howard v. Amerson.* 
“. .. Such prima facie case being made out on those questions (agency and 
scope of employment) by the plaintiff, the burden of proceeding with the 
evidence is shifted to the defendant. If the defendant submits proof tending 
to show the negative of those questions and the issues thereon are submitted 
to the jury, the burden of proof being upon the plaintiff, the jury should be 
instructed that unless they believe that the affirmative of the questions 
referred to have been established, by the greater weight or preponderance 
of the evidence, they must find the defendant not guilty.” ** One other 
case, Stix, Baer & Fuller Co. v. Woesthaus Motor Co.,** should be men- 
tioned. The car causing the injury sued for was owned by defendant and 
the driver was employed by him as a used car salesman. The evidence was 
conflicting as to whether the driver was authorized to take the car and go 
out, as he said, to contact prospects. Defendant’s evidence tended to show 
that on the day in question the driver took the car, used it to take a friend 
to the barber shop, later picked up the friend and his wife, and the three 
were on their way to a saloon to drink beer at the time of the accident. 
The trial court sent the case to the jury who returned a verdict against the 
defendant for $10,000. Judgment on the verdict was reversed and remanded. 
Surprisingly, however, the appellate court held the trial court was right in 
sending the case to the jury and overruling defendant’s motion for a directed 
verdict. Instead, they reversed on the ground that plaintiff had failed to 
prove agency by the greater weight of the evidence, and therefore the 
trial court should have awarded a new trial. * 


* Paulsen v. Cochfield, 278 Ill. App. 596, 607 (2d Dist. 1935). 

* Kavale v. Morton Salt Co., 329 Ill. 445, 160 N.E. 752 (1928); Robeson v. Grey- 
hound Lines, 257 Ill. App. 278 (3d Dist. 1930); Warput v. Reading Coal Co., 250 Ill. App. 
450 (1st Dist. 1928). 

* Kavale v. Morton Salt Co., supra note 72. 

* 236 Ill. App. 587 (1st Dist. 1925). 

™ Id. at 592. 

© 284 Ill. App. 301, 1 N.E.2d 796 (4th Dist. 1936). 

"Td. at 307, 1 N.E.2d at 798. 
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REBUTTING EVIDENCE SUFFICIENT TO DIRECT 
VERDICT FOR DEFENDANT 


From the defendant’s viewpoint, the most desirable result naturally 
could be accomplished by the introduction of rebutting evidence sufficient 
to require a directed verdict in his favor. Unfortunately, any prediction 
as to the character or amount of evidence which the court will require in a 
particular case before directing a verdict must be considered highly specula- 
tive. As has been mentioned previously, the rule that the court will direct 
a verdict for defendant, notwithstanding the presumption in _plaintiff’s 
favor, on the production of positive testimony by defendant that the driver 
was not acting in defendant’s business has received a great deal more 
“lip-service” than it has application. *’ Ordinarily, in the cases where the 
court professes to foilow the rule, an examination of the facts reveals that 
the rebutting evidence was much stronger than is said to be required. ** 
In one case, however, the court injected the idea that “where the law casts 
upon a party the burden of proving a negative, full and complete proof 
in rebuttal of presumptions is not required, but in order to remove the 
presumption it is necessary that proof should be produced sufficient to 
render the existence of the negative probable.” *° This would seem to be 
merely a slight, but fair and reasonable, deviation from the first rule. °° 


The degree and character of proof necessary to completely rebut or 
overcome the presumption of a driver’s agency can best be considered by 
looking at a few illustrative cases. For example, it has been held in Illinois 
that plaintiff's prima facie case is overcome by the uncontradicated testimony 
of the defendant and the driver that the latter had borrowed the truck and 
was using it for his own business, and defendant is entitled to a directed 
verdict. ** The presumption also will be rebutted and ovecome by positive 
testimony of the driver and his helper that they were in the employ of 
someone other than defendant at the time of the accident. *? It has been said 
that if the evidence shows that the master intrusted a vehicle to his servant 
with specific orders as to its use and the servant disobeyed the orders and 
used it for other purposes and an accident occurred through his negligent 
act, such act of the servant is not in the course of his employment. ** A ver- 
dict was directed for defendant where defendant and the driver of 
defendant’s delivery truck both testified that the driver finished making 
deliveries at five, that instead of putting the car away, without permission 


“For example, see cases cited note 81, supra. 

“For example, see Dean v. Ketter, 328 Ill. App. 206, 65 N.E.2d 572 (2d Dist. 1946). 

* Paulsen v. Cochfield, 278 Ill. App. 596, 608 (2d Dist. 1935). 

°° WicmMore, Evipence § 2510(a) (3d ed. 1940); Comment, 1941 Wis. L. Rev. 
§21 (1941). 

” Martin v. Turek, 227 lll. App. 379 (1st Dist. 1923). 

” United Breweries Co. v. Bass, 121 Ill. App. 299 (ist Dist. 1905). 

* Orr v. Thompson, 219 Ill. App. 116 (2d Dist. 1920). 
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he drove home to eat, that driver was never allowed to use the truck after 
six for any purpose whatever, and that the accident occurred after six 
o'clock. ** The presumption has been held to vanish entirely where the 
evidence showed that the servant, who had been directed to take the truck 
to defendant’s garage, instead of obeying the order, went upon a mission of 
his own and was more than four miles away and travelling in the opposite 
direction from the garage when the accident happened. ** The presumption 
was held to have been overcome as a matter of law in a case where de- 
fendant proved that the driver was without authority to take the car and, 
in fact, was absolutely prohibited to do so without obtaining special 
permission. * 

The credibility or interest of defendant’s witnesses also may influence 
the court in deciding whether they will direct a verdict or will send the 
case to the jury. In a case where defendant’s car was driven by her brother, 
the court said, “the testimony of one uncontradicted and unimpeached 
witness tending to overcome a prima facie case cannot be ignored by the 
court or jury, unless such testimony from its nature is not credible.” * 
Further, the court held that the witness’ alleged interest in the result of the 
trial, because of the fact he was the brother of the defendant, was not of 
such a character as to cause the rejection of his testimony. Ordinarily, 
testimony by the defendant and the driver that the latter was not de- 
fendant’s employee or that he was not acting within the scope of his employ- 
ment will be sufficient to warrant a directed verdict if uncontradicted. °° 
In one case, however, despite the driver’s uncontradicted testimony which 
seemed to show almost conclusively that he was acting outside the scope of 
his employment, the court said it was for the jury to judge the credibility 
of the witness and they were justified in disbelieving him if they chose 
to do so. °° 


CONCLUSION 


As has probably become apparent, this subject matter is not one which 
lends itself to simple solutions or conclusions. Although technically, a case 
may turn solely on the operation of a presumption, in actual practice both 
parties will ordinarily have access to more proof than merely that of owner- 
ship and employment. As in most cases, therefore, the attorney can only 
produce all possible evidence in his client’s favor and then rest his fate in 
the hands of the jury. 

Donna KLINGBIEL 


Cohen v. Fayette, 233 Ill. App. 458 (1st Dist. 1924). 

* Lohr v. Barkmann Cartage Co., 335 Ill. 335, 167 N.E. 35 (1929). 

** Nelson v. Stutz Chicago Factory Branch, 341 Ill. 387, 173 N.E. 394 (1930). 
* Supra note 89 at 607. 

*See Note, 5 A.L.R.2d 196 (1949). 

* Kavale v. Morton Salt Co., supra note 72. 





Case Comments 


ADMINISTRATIVE LAW-—Enforcement of Federal Trade Commission 
Orders Under the Clayton Act. (United States) 


The Federal Trade Commission issued a cease and desist order * against 
Rubberoid Company for violation of Section 2 (a) of the Clayton Act. ? 
Rubberoid Company petitioned for review and the Commission cross- 
petitioned for affirmance and enforcement. The Court of Appeals for the 
Second Circuit affirmed the order and granted enforcement* but upon 
rehearing, the court struck from its decision that part granting enforcement. ‘ 
On certiorari to the United States Supreme Court, held (6-2): Affirmed. 
Violation of the Commission’s order is a prerequisite to enforcement of that 
order by the courts. The requirement of violation is not waived where the 
company against whom the order is issued, petitions for review of the order. 
Federal Trade Commission v. Rubberoid Co., 343 U.S. 470, 72 Sup. Ct. 800 
(1952). 


The controversy arises over the meaning of the statute, the pertinent 
parts of which are as follows: 


“If such person (subject to the order) fails or neglects to obey such 
order of the Commission . . . while the same is in effect, the Commission 
. .. may apply to the circuit court of appeals of the United States . . . 
for the enforcement of its order... (T)he court . . . shall have power 
to make and enter . . . a decree affirming, modifying, or setting aside 
the order of the Commission... . 


“Any party required by such order of the Commission . . . to cease 
and desist from a violation charge may obtain a review of such order in 
said circuit court of appeals by filing in the court a written petition 
praying that the order of the Commission be set aside . . . . (The court 
shall have the same jurisdiction to affirm, set aside, or modify the order 
of the Commission . . . as in the case of an application by the Commis- 
sion... for the enforcement of its order.” ® 


It has long been settled law, that where the Commission petitions for 
affirmance and enforcement of its order, an actual or imminent violation 
must be shown before enforcement will be granted.* The difficulty arises 


146 F.T.C. Decisions 379 (1946). 

715 US.C.A. § 13 (a) (1951). 

® Rubberoid Co. v. F.T.C., 189 F.2d 893 (2d Cir. 1951). 

*Rubberoid Co. v. F.T.C., 191 F.2d 294 (2d Cir. 1951). 

515 US.C.A. § 21 (1951). 

*Rubberoid Co. v. F.T.C., 191 F.2d 294, 295 (2d Cir. 1951). The seventh circuit 
requires a showing of violation before it will entertain the Commission’s petition for 
affirmance. F.T.C. v. Standard Education Society, 14 F.2d 947 (7th Cir. 1926). It has 
however, shown some signs of relenting from this rigorous stand. F.T.C. v. Morrissey, 
47 F.2d 101 (7th Cir. 1931). 
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over the prerequisites for enforcement where the company, against whom 
the Commission has issued its cease and desist order, petitions for review of 
the order and the Commission cross-petitions for affirmance and enforcement. 


Under one interpretation, a reading of the statute as a whole, although 
the wording is ambiguous, reveals an intent of the legislature to require a 
showing of imminent or actual violation before enforcement is granted 
under any circumstances. This position is strengthened by the fact that 
Congress in 1938 amended almost identical language in the Federal Trade 
Commission Act to require enforcement automatically upon affirmance by 
the court.’ The failure of Congress to amend the Clayton Act is a clear 
showing that enforcement is to continue to be conditioned upon a violation. * 
Advocates of this interpretation further support their rationale by citing a 
long line of favorable decisions.* This is the view of the Supreme Court 
in the instant case. 

Under a second possible interpretation of the statute, there are two 
distinct parts: the one dealing with a petition by the Commission to affirm 
and enforce the order where violation is obviously required; *° the other, 
dealing with a petition for review by the affected party. The second part 
states, “. .. (T)he court shall have the same jurisdiction to affirm, set aside, 
or modify the order of the commission . . . as in the case of an application 
by the Commission . . . for the enforcement of its order.” This part of the 
statute does not mention violation as a condition precedent to enforcement. * 
Here too, a long line of decisions is relied upon. * 


The courts have seldom met the issue squarely in the past. Thus, both 
interpretations of the statute are “jerry-built” in so far as they are based 
upon decisions. Enforcement has been granted, upon cross-petition by the 
FTC, without consideration of the basis of the court’s jurisdiction, ** while 
enforcement has also been granted where the Commission did not cross- 
petition. ** This situation has made the law difficult of apprizal. In other 


715 US.C.A. § 45 (1951). 

*H.R. 10176, 75th Cong., 3d Sess. (1938); H.R. 3402, 81st Cong., Ist Sess. (1949). 

°F.T.C. v. Wallace, 75 F.2d 733 (8th Cir. 1935); Butterick Co. v. F.T.C., 4 F.2d 
910 (2d Cir. 1925); L.B. Silver Co. v. F.T.C., 292 Fed. 752 (6th Cir. 1923). 

* Beer, FEDERAL TRapE Law Anp Practice 439 (1942). 

"Id. at 479. 

*™See notes 13 and 14 infra. 

*F.T.C. v. A.E. Staley Mfg. Co., 324 U.S. 746, 760, 65 Sup. Cr. 971 (1945); Elizabeth 
Arden, Inc. v. F.TC, 156 F.2d 132 (2d Cir. 1946), cert. denied 331 U.S. 806, 67 Sup. Ct. 
1189 (1947); Southgate Brokerage Co. v. F.T.C., 150 F.2d 607 (4th Cir. 1945), cert. denied 
326 US. 774, 66 Sup. Ct. 230 (1945); Modern Marketing Service v. F.T.C., 149 F.2d 
970 (7th Cir. 1945); Signode Steel Strapping Co. v. F.T.C., 132 F.2d 48 (4th Cir. 1942); 
Webb Crawford Co. v. F.T.C., 109 F.2d 268 (5th Cir. 1940), cert. denied 310 U.S. 638, 60 
Sup. Cr. 1080 (1940); Oliver Bros. v. F.T.C., 102 F.2d 763 (4th Cir. 1939). 

“F.T.C. v. Cement Institute, 333 U.S. 683, 730, 68 Sup. Cr. 793 (1948); E.B. Miller 
and Co. v. F.T.C,, 142 F.2d 511 (6th Cir. 1944); Quality Bakers of America v. F.T.C., 
114 F.2d 722 (1st Cir. 1940); Carter Carburetor Corp. v. F.T.C,, 112 F.2d 722 (8th Cir. 
1940); Great Atl. & Pac. Tea Co. v. F.T.C., 106 F.2d 667 (3d Cir. 1939), cert. denied 308 
US. 625, 60 Sup. Cr. 380 (1940). 
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cases, contempt proceedings have been sustained on the strength of a court’s 
prior affirmance alone, without a decree of enforcement. *° 


Most of the decisions allowing enforcement without a showing of 
violation have been in cases where the petitioner did not object.** The 
strength of the view requiring a violation lies primarily in the cases where 
the Commission has petitioned for enforcement. In these decisions the re- 
quirement of violation has been so strongly stated that it seems to encompass 
all of the controverted statute. 27 


The confusion in the past has its origin in several considerations. The 
ambiguous wording of the statute and the subsequent failure of Congress to 
clarify the language are important. ** Further, the requirement of violation 
allows “two bites out of the same cherry . . . before a violator . . . can be 
punished.” *° This has irked not only the Commission but also the courts, 
when they have considered the question. When the question has not been 
considered by the courts, haphazard results have clouded the issue. 


At any rate, the Supreme Court in the instant case has settled a long 
disputed issue of Federal Trade Commission law. Perhaps the fact of the 
settlement is more important than the direction which has been taken. 


J. Carvin Bost1an 


AGENCY—Measure of Damages for Breach of Exclusive Sales Contract. 
(Illinois) 


On March 28, 1951, Alderson, to facilitate sale of a parcel of his land, 
executed an exclusive listing agreement with the plaintiff, a local real estate 
agent. The instrument recited that in consideration of the agent’s accept- 
ance of the terms and his promise to use his efforts to advertise and show, and 
to sell or exchange the real estate, the agent should have the exclusive right 
to sell the property for a period of 90 days. The instrument further pro- 
vides that “If any sale or exchange is made by you, by myself, or by anyone 
else during this period, I agree to pay the usual commission on the sales 
price.” Plaintiff sought recovery of his full commission after Alderson had 
by a writing revoked the exclusive listing agreement and had subsequently 


* BEER, Op. cit. supra note 10, 481, 482; F.T.C. v. Hoboken White Lead and Color 
Works, 67 F.2d 551 (2d Cir. 1933). 

® Rubberoid Co. v. F.T.C., 191 F.2d 294 (2d Cir. 1951). Contra: Electro Thermal 
Co. v. F.T.C., 91 F.2d 477, 480 (9th Cir. 1937). 

*FE.T.C. v. Whitney and Co., 192 F.2d 746 (9th Cir. 1951); F.T.C. v. Herzog, 150 
F.2d 450 (1945); Countryman, The Federal Trade Commission and the Courts, 17 Wasu. 
L. Rev. 1, 16 (1942); Lindhal, The Federal Trade Commission Act as Amended In 1938, 
47 J. Pot. Econ. 497, 520 (1939). 

*Lindhal, supra note 17, at 521, 522. 

* Rubberoid Co. v. F.T.C., 191 F.2d 294, 295 (1951), (dissenting opinion) ; Country- 
man, supra note 17, at 14. 








138 LAW FORUM [ VoL. 1953 


sold the property by his own initiative. On appeal, held: Written revoca- 
tion was effective to nullify the agency and destroy plaintiff’s right to 
recovery of the commission. Nicholson v. Alderson, 347 Ill. App. 496, 
107 N.E.2d 39 (2d Dist. 1952). 

The language of this brokerage instrument would be held by most 
courts as granting an “exclusive right to sell” real estate as distinguished 
from an “exclusive agency.”? In the case of a contract granting an exclu- 
sive right to sell, if the owner sells at a time when the broker has not as yet 
procured a purchaser, the broker can sue for damages for breach of contract 
and ordinarily recover the stipulated commission.? Some courts have in- 
timated that the broker can only recover his pecuniary loss in quantum 
meruit.* One court has gone further and treated the breach as damnum 
absque injuria.* These latter adjudications, however, would appear in op- 
position to the weight of authority on the problem. 

In regard to an agreement granting an “exclusive agency,” if the owner 
sells at a time when the broker has not as yet procured a purchaser, the owner 
is ordinarily not liable for any damages if the agent or broker was not the 
procuring cause of the sale.* An exclusive agency does not preclude com- 
petition by the owner; the owner agrees only that during the life of the 
contract, he will not sell the property to a purchaser procured through 
another agent.* A listing of this nature is treated as a mere unilateral con- 
tract, compensation or payment of commission being dependent upon the 
fulfillment of the condition by the agent in his procuring a purchaser ready, 
willing, and able to comply with the terms of the sales contract. ? 


This distinction though rejected in some jurisdiction® is accepted 


* Walter v. Libby, 72 Cal. App.2d 138, 164 P.2d 21 (1946); Rosin v. Eksterowicz, 73 
A.2d 648 (Del. 1950); Jones v. Hollander, 3 N. J. Misc. 973, 130 Atl. 451 (1925); Bell 
v. Dimmerling, 149 Ohio St. 165, 78 N.E.2d 49 (1948); Torrey & Dean v. Coyle, 138 Ore. 
509, 7 P.2d 561 (1932). 

? Walter v. Libby, supra note 1; Harris v. McPherson, 97 Conn. 164, 115 Atl. 723 
(1920); Carter v. Hall, 191 Ky. 75, 80, 229 S.W. 132, 134 (1920); Mercantile Trust Co. v. 
Lamar, 148 Mo. App. 353, 128 S.W. 20 (1910); Atlantic Coast Realty Co. v. Townsend, 
124 Va. 490, 98 S.E. 684 (1919), aff'd, 135 Va. 247, 116 S.E. 476 (1923). Notes, 28 Ore. 
L. Rev. 252 (1949); 37 Va. L. Rev. 1167 (1951). 

* Garibaldi v. Rubenstien, 122 Atl. 727 (N. J. Err. & App. 1923); Beck v. Howard, 
43 S.D. 179, 178 N.W. 579 (1920); Caldwell v. Stephenson, 5 Sask. L. R. 308, 3 P.L.R. 
759 (1912). 

*Crawford v. Cicotte, 186 Mich. 269, 152 N.W. 1065 (1916). 

*Faith v. Mickwtcshlager, 45 Cal. App. 7, 187 Pac. 61 (1919); Ingold v. Symonds, 
125 Iowa 82, 99 N.W. 713 (1904); Des Rivieres v. Sullivan, 247 Mass. 443, 142 N.E. 111 
(1924); Dole v. Sherwood, 41 Minn. 535, 43 N.W. 569 (1889); Flinders v. Hunter, 60 
Utah 314, 208 Pac. 526 (1922). 

*Firszt v. Wdowiak, 104 Conn. 744, 133 Atl. 586 (1926); Schwartz v. Akerlund, 
240 Ill. App. 480 (Ist Dist. 1926). Restatement, Acency § 449, comment b (1933). 

"Oliver v. Sattler, 233 Ill. 536, 84 N.E. 652 (1908); Des Rivieres v. Sullivan, 247 
Mass. 443, 142 N.E. 111 (1924); RestareMENT, AGENcy § 445, comment ¢ (1933). 

* Sunnyside Land & Investment Co. v. Bernier, 119 Wash. 386, 265 Pac. 1041 (1922); 
Roberts v. Harrington, 168 Wis. 217, 169 N.W. 603 (1918). Wisconsin later accepted 
the view of the weight of authority in Greene v. Minn Billiard Co., 170 Wis. 597, 176 
N.W. 237 (1920). Note, 33 Cor. L. Rev. 463, 467, n. 17 (1933) refers to it as a “ques- 
tionable distinction.” 
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and employed in most.® On numerous occasions, it has entered into the 
decisions and determinations of earlier Illinois adjudications. *° 


The Illinois appellate court in the instant case, while failing to make men- 
tion of the distinction between an exclusive agency and an exclusive right 
to sell, denied recovery of the full commission and only suggested that re- 
covery might be had on a quantum meruit. The court held that the letter 
of revocation was effective to nullify the terms of the contract, though 
prior to the revocation, the property had been listed, advertised, and dis- 
played on inspection through the efforts of the plaintiff. Such action or 
performance by the agent under an exclusive right to sell contract ordinarily 
constitutes sufficient consideration for the principal’s implied agreement not 
to revoke the contract."* Yet, the entire tenor of this court’s decision 
seems to suggest that regardless of what acts were performed by the agent, 
the contract was at all time revocable. This specifically negatives the idea 
that a bilateral contract arises upon the faithful performance of the agent 
in attempting to sell the property. The owner can revoke the contract 
subject only to the possible liability on a quantum meruit. 


It must be noted at this point that the peculiar phraseology of this 
brokerage contract, i.e., “I promise to pay the stipulated commission irrespec- 
tive of who makes the sale,” though an integral part of the contract, was 
completely ignored in the text of the court’s decision. Yet, this additional 
qualifying phrase substantially alters the legal implications of the instru- 
ment. The broker, by performance of consideration in the form of adver- 
tising, listing, and similar functions, enters into a contract in which his 
payment is conditioned upon a contingency which either his efforts or the 
efforts of his principal can bring about.*? These words alone might suggest 
that a bilateral contract has been entered into after plaintiff faithfully per- 
forms his contractual obligations, even though the instrument might be one 
of exclusive agency.** Where the contract is one of an exclusive right, 
this phrase merely accentuates the liability of the owner, and if by his actions 
he revokes the contract, a majority of courts would hold him liable for the 
full commission. ** 


* Dreyfus v. Richardson, 20 Cal. App. 800, 130 Pac. 161 (1912); Ingold v. Symonds, 
125 Iowa 82, 99 N.W. 713 (1904); Smith v. Preiss, 117 Minn. 392, 136 N.W.7 (1912). 

* Wozniak v. Siegel, 226 Ill. App. 619 (1st Dist. 1922); Illsley v. Peerless Motor 
Car Co., 177 Ill. App. 459 (1st Dist. 1913); Gilbert v. Coons, 37 Ill. App. 448 (1st Dist. 
1890). 

* Bell v. Dimmerling, 149 Ohio St. 165, 78 N.E.2d 49 (1948); Lazarov v. Nunnaly, 
188 Tenn. 145, 217 S.W.2d 11 (1949). Note, 28 Ore. L. Rev. 254 (1949). 

™Greene v. Minn Billiard Co., 170 Wis. 597, 176 N.W. 239 (1920); Note, 28 
Yaue L. J. 575 (1919). 

* Chamberlain v. Grisham, 229 S.W.2d 14, (Mo. Ct. of App. 1949); Dresser v. 
Gilbert, 81 N.J.L. 358, 79 Atl. 1043 (1911). “An action on the contract is proper where 
the contract expressly provides for the payment of a commission to plaintiff on any 
sale whether made by plaintiff or defendant.” 12 C.J.S. Brokers § 94. 

* Bell v. Dimmerling, explicitly states that if an owner executes an exclusive right 
to sell contract and provides that the agent may recover commission regardless of who 
makes the sale, “the owner is bound by the terms and cannot be relieved from a bad 
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Though most jurisdictions, for the breach of an exclusive right to sell 
contract, would award damages in the amount of the commission regardless 
of the existence or non-existence of this additional phrase, Illinois has not, 
as yet, specifically decided the point. Wozniak v. Siegel*® is an early ap- 
pellate decision which in dealing with this peculiar phraseology in an 
exclusive agency contract denied recovery of the commission. However, 
the case by implication would have allowed recovery if the contract had 
been in the nature of the one in the instant case—an exclusive right to sell. 


If the instant case is allowed to stand as guiding precedent, it would 
appear to be out of line not only with earlier Illinois decisions but also with 
the current legal interpretations of brokerage contracts in most states. 
Recovery of the commission is usually granted regardless of the non- 
existence of the additional phrase when an owner breaches a contract grant- 
ing an exclusive right to sell. But when this peculiar phraseology does exist, 
it stands as a contractual obligation of itself, the breach of which should 
give rise to recovery of commissions. It is indeed speculative whether this 


decision will be followed in later cases. 
ALLAN MENDELSOHN 


CONSTITUTIONAL LAW-—Equal Protection-Classification of Retail 
Poultry Dealers Upheld. (Illinois) 


Plaintiff sought to enjoin defendant from enforcing a municipal or- 
dinance requiring the use of a separate room for the killing, cleaning, and 
dressing of fowl by retail live-poultry dealers.* Plaintiff claimed that this 
ordinance effected an arbitrary classification ? in violation of his rights under 
both the Illinois and Federal Constitutions.* It was his contention that, 


bargain because his agreement may have been foolish or improvident.” 149 Ohio St. 
165, 170, 78 N.E.2d 49, 51 (1948). See also Kimmell v. Shelly, 130 Colo. 555, 62 Pac. 
667 (1900); Rosin v. Eksteroxicz, 73 A.2d 648 (Del. 1950); Stevenson v. Oppenheimer, 
91 N.J.L. 479, 104 Atl. 88 (1918); Jones v. Hollander, 3 N.J.Misc. 973, 130 Atl. 451 
(1925); Turner v. Baker, 225 Pa. 359, 74 Atl. 172 (1909) was decided in a state which 
denies recovery of commission for breach of “exclusive right to sell” contract. Yet for 
breach of such contract with the addition of the promise to pay irrespective of who 
makes the sale, the court awarded damages based on the full commission. 

* 226 Ill. App. 619 (1st Dist. 1922). 

*Cuicaco Municipat Cope § § 95-29.1 to 95-29.8, § § 130-10 to 130-13. The separate 
room was required to have a waterproof floor, smooth, impervious walls and ceilings, a 
special killing trough, adequate ventilation, a constant supply of hot water, and the 
room was to be cleaned daily. The purpose of these requirements was to prevent ac- 
cumulation of refuse matter and to maintain sanitary conditions. 

* There are three classes of poultry dealers involved: 

A. wholsale dealers whose operations were zoned into manufacturing areas, 

B. retail dressed-poultry dealers who operate in business areas, receive dead 
fowl, and, at most, eviscerate them; 

C. retail live-poultry dealers who receive and store live fowl and kill, clean, 
and dress them to order. This operation involves the storage of live 
chickens and the attendant waste material. 

* Plaintiff claimed that the ordinance was a violation of Article II, Section 2 and 
Article IV, Section 22 of the Illinois Constitution. He also claimed that the Fifth and 
Fourteenth Amendments to the United States Constitution were violated. These are the 
so-called “due-process” and “equal protection” clauses. 
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since “retail dressed-poultry dealers” performed almost the same operations 
as “retail live-poultry dealers,” singling out the live-poultry trade was an 
arbitrary discrimination. The lower court found the ordinance constitu- 
tional, and on appeal, held: Affirmed. Statutory classification, even for the 
protection of public health, cannot effect an arbitrary discrimination upon 
the group on which it operates by not covering persons and objects similarly 
situated. Such classification can be sustained only where there is a real 
difference between the classes and the selection of the particular class is 
reasonably related to the evils to be remedied. The classification here was 
not arbitrary because wholesale dealers operate outside the business areas, 
and the refuse and attendant health dangers of the dressed-poultry dealers 
are much smaller than that occasioned in retail live-poultry operations. 
Charles v. City of Chicago, 413 Ill. 428, 109 N.E.2d 790 (1953). 


The constitutionality of economic regulations under “due process” and 
“equal protection” involves a weighing of interests. Balanced against the 
guaranteed rights of an individual are the basic functions of all free govern- 
ments, the protection and welfare of the people. In order to reach a satis- 
factory answer to this dilemma the courts have declared that in certain areas 
the rights of an individual are to be subordinated to the general well-being. 
Chancellor Kent said: 


“Unwholesome trades, slaughter-houses, operations offensive to the 
senses, . .. may all be interdicted by law, in the midst of dense masses of 
population, on the general and rational principle, that every man ought 
so to use his property as not to injure his neighbors, and that private 
interests must be made subservient to the general interests of the 
community.” 


This principle set forth by Kent gives rise to what is commonly called 
the police power. From its very nature this power is incapable of any exact 
definition or limitation, and whether it may be exerted is dependent upon 
surrounding circumstances.* Consequently emphasis has been placed not 
on definition but on seeing whether the power has been properly exercised 
by the proper authorities. 


Since the police power operates on a local level it has always been 
recognized as belonging to the states, even where economic relations were 
the subject of regulation.* Not only the states but also the local divisions 
of a state may validly regulate for the public protection. However, certain 
functional standards have been created by the courts in this field. 


*2 Kent Com. 340 (13th ed. 1884). 

* Slaughter-House Cases, 16 Wall. 36, 62 (U.S. 1873). 

*Chief Justice Marshall said that the police power was one of the areas of legisla- 
tion concerning the internal affairs of a state that could be best administered by local 
government and control of the police power was not surrendered to the Federal 
Government. Gibbons v. Ogden, 9 Wheat. 1, 203 (U.S. 1824). In the famous Slaughter- 
House Cases the Supreme Court stated that the Thirteenth, Fourteenth, and Fifteenth 
Amendments were for the protection of negroes and not the extension of central power 
over areas in which the states could validly legislate. 16 Wall. 36 (U.S. 1873). 





142 LAW FORUM [Vo. 1953 


First and foremost, the act in question must actually have as its end the 
legitimate objects of the power, the protection of public health, safety, 
morals, or the general welfare.’ The method expressed in the act must be 
reasonably adapted to the ends sought.* If the act or ordinance creates a 
classification, that classification must meet several tests in order to be a valid 
basis of distinction for the exercise of the police power. ° 


The Illinois courts have placed great stress on what is a valid classifica- 
tion. Repeatedly they have said that for a classification to be valid it must 
not be arbitrary but must be based on some real distinction in kind, situation, 
or circumstance. !° 


All this insistence on a classification that is not arbitrary is based on the 
premise that the laws should apply to all, and that privilege for some is akin 
to slavery for the rest. Perhaps this basic feeling was best expressed by 
John Locke when he spoke of those who make the laws: 


“They are to govern by promulgated, established laws, not to be varied 
in particular cases, but to have one rule for rich and poor,—for the 
favorite at court and the countryman at plough.” * 


And so the Illinois Supreme Court has jealously guarded the individual. 
In the past, it has struck down a law even when such law aided those who 
most needed protection. This was done because there were others similarly 
in need of help who were not protected from oppressive business practices 
by the act and it was declared a denial of due process and equal protection 
to prevent oppressive actions by the worst offenders among employers and 
not prevent similar action by others. ’? Thus laws have been declared bad 


* Northern Illinois Coal Corporation v. Medill, 397 Ill. 98, 72 N.E.2d 844 (1947); 
Bailey v. The People, 190 Ill. 28, 60 N.E. 98 (1901); T.W. & W.Ry. v. City of Jackson- 
ville, 67 Ill. 37 (1873). 

*People v. Weiner, 271 Ill. 74, 110 N.E. 870 (1915); L’Hote v. Village of Milford, 
212 Ill. 418, 72 N.E. 399 (1904); Millett v. The People, 117 Ill. 294, 7 N.E. 631 (1886). 

* Marallis v. City of Chicago, 349 Ill. 422, 182 N.E. 394 (1932); Josma v. Western 
Steel Car and Foundry Co., 249 Ill. 508, 94 N.E. 945 (1911); Harding v. The People, 
160 Ill. 459, 43 N.E. 624 (1896); Braceville Coal Co. v. The People, 147 Ill. 66, 35 N.E. 
62 (1893); Frorer v. The People, 141 Ill. 171, 31 N.E. 395 (1892). 

* People v. Kastings, 307 Ill. 92, 138 N.E. 269 (1923); Josma v. Western Steel Car 
and Foundry Co., 249 Ill. 508, 94 N.E. 945 (1911); Frorer v. The People, 141 Ill. 171, 
31 N.E. 395 (1892). 

™ Locke, Seconp TREATISE OF Civit GOVERNMENT § 142 (1690). 

*Frorer v. The People, 141 Ill. 171, 31 N.E. 395 (1892) 

The “truck-store” act made it a misdemeanor for the owner or operator of a mine 
or a manufacturing plant to own or control a store designed to sell to their employees. 
The act sought to et workers from the type of contract where they could be paid 
in goods instead of money. Where payments were in merchandise it was difficult to 
move from the locality, for moving required money. It was a period of labor unrest 
and unemployment; the statute was to protect the workers in the heavy industries where 
there were skilled workers dependent upon a particular type of work not obtainable 
elsewhere. 

The court declared the statute unconstitutional because truck-stores were not 
prohibited in other branches of employment. The reasoning of the court appears 
fallacious in that the prime use of truck-stores was in the industries covered by the act 
and the act therefore actually hit at the source of the evil sought to be remedied. 
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because their coverage was incomplete. ** For a legislative classification to 
have been valid in Illinois, there had to be either an extraordinary set of 
circumstances or a complete distinction in kind. Everyone to whom the act 
could apply must have been covered. 


Although considerations of public health have always been thought 
worthy of the highest standard of protection, the Illinois court has given 
preference to individual economic interests, ** even where the United States 
Supreme Court has indulged in a presumption of statutory validity when the 
regulation was for health purposes. ** 


Despite all the precedent to the effect that a classification must be based 
upon a difference in kind, ** the ordinance upheld in the Charles case appears 
actually to be based upon a difference in degree. For certainly when a dis- 
tinction rests upon a quantitative difference, even a great one, the distinction 
is one of degree and not of kind. But this case is not an overruling of past 
decisions; it is an exercise of the discretion of the court. The principle is 
well-recognized that the final determination as to reasonableness is within 
a court’s discretion and what is reasonable depends upon the circumstances. 
Thus there is great power lodged in the tribunals enabling them to decide 
these questions on a policy basis. 


The Charles case is merely an indication that the present court is 
conscious of the social needs of a metropolitan society. This perception on 
the part of the court is evidenced by the recent cases upholding the cigarette 
use tax, 77 and the increased truck license fees.?* Behind the words in both 
cases there seems implicit recognition that statutes are designed to fill a need 
and if they reasonably fulfill the public necessity for action, they should be 
upheld. It appears that while keeping the basic rules for constitutionality, 
the court has broadened the concept of reasonableness and narrowed the 
meaning of arbitrary. The status of many of the older Illinois decisions in 
this field may well be opened to challenge if the proper circumstances are 
presented to the court. 

Norman M. Aronovsky 


* Two other noteworthy cases in the same period as the Frorer case were: Brace- 
ville Coal Co. v. The People, 147 Ill. 66, 35 N.E. 62 (1892) (statute providing for weekly 

ent of wages in certain industries found unconstitutional); Ramsey v. The People, 
142 Ill. 380, 32 N.E. 364 (1892) (act requiring the weighing of coal at the mine-head held 
unconstitutional). 

“Northern Illinois Coal Corporation v. Medill, 397 Ill. 98, 72 N.E.2d 844 (1947); 
People v. Carolene Products Co., 345 Ill. 166, 177 N.E. 698 (1931). 

* Carolene Products Co. v. U.S., 323 U.S. 18, 65 Sup. Cr. 1 (1944). 

* See footnotes 10, 11, supra. 

* Johnson v. Halpin, 413 Ill. 257, 108 N.E.2d 429 (1952). 

* Bode v. Barrett, 412 Ill. 204, 106 N.E.2d 521 (1952), aff'd; 344 U.S. 583, 73 Sup. 
Cr. 468 (1953). 
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CORPORATIONS—Relationship Between Corporate Directors and Indi- 
vidual Stockholders. (Illinois) 


Silverman, the principal shareholder and a director of Essaness corpora- 
tion, offered to purchase on behalf of the corporation 290 shares of de- 
fendant’s stock held by the plaintiff as executor for the Spiegel Estate. The 
offer was accepted Nov. 1, 1945. At the time of this sale, Silverman was 
engaged in secret negotiations that resulted in acquisition by Essaness of a 
25% interest in the Oriental Theatre of Chicago on Dec. 8. This transac- 
tion resulted in an increase in the value of defendant’s stock. The executor 
was ignorant of these negotiations at the time of sale of his stock to the 
Essaness corporation. The executor brought an action to recover the dif- 
ference between the fair cash value and the purchase price of the shares 
sold to Essaness, alleging actual and constructive fraud. On appeal from an 
order striking from the complaint allegations invoking the court’s equitable 
jurisdiction, held: Reversed and remanded with directions to answer. Al- 
legations that Silverman was a director and agent of defendant in carrying 
out secret negotiations for the acquisition of a valuable theatre, and that he 
took advantage of the executor’s ignorance to conclude an advantageous 
bargain with the plaintiff, stated an equitable cause of action. Northern 
Trust Co. v. Essaness Theatres Corp., 348 Ill. App. 134, 108 N.E.2d 493 (1st 
Dist. 1952). 

The proposition that a director is a fiduciary in respect to the individual 
shareholder when purchasing the latter’s stock in the corporation has been 
the subject of considerable controversy.’ Where a director neither conceals 
his identity nor is guilty of misrepresentation, some courts insist there is a 
duty to disclose to the shareholder all facts relevant to the value of the 
stock, * while the weight of authority has been that a director's fiduciary 
obligation pertains merely to corporate business transactions, and runs only 
to the corporation, i.e., the stockholders as a body.* In Hooker v. Midland 


*Srevens, Law or Private Corporations § 145 (1936). 

Professor Laylin suggests, as the basis for this controversy, that the courts have 
been troubled by “. . . the inherently abstract idea of an artificial personality in the 
modern idea of a corporation.” Laylin, 27 Yate L. J. 731, The Duty of a Director Pur- 
chasing Shares of Stock, (1918). Rather than a decision based on the facts of the case, 
this indicates an approach directed at form where the inquiry of the court is largely 
metaphysical; i.e., does the director’s fiduciary obligation pierce the corporate veil and 
extend to the individual shareholder, or is it intercepted and extinguished by the 
corporation? 

? Oliver v. Oliver, 118 Ga. 362, 45 S.E. 232 (1903); Dawson v. Nat. Life Ins. Co. of 
America, 176 Iowa 362, 157 N.W. 929 (1916); Stewart v. Harris, 69 Kan. 498, 77 Pac. 
277 (1904); A. A. Berle, Jr., Publicity of Accounts and Directors’ Purchase of Stock, 
25 Micu. L. Rev. 827 (1927). 

*Chatz v. Midco Oil Corp., 152 F.2d 153 (7th Cir. 1946); Bawden v. Taylor, 254 
Ill. 464, 98 N.E. 941 (1912); Hooker v. Midland Steel, 215 Ill. 444, 74 N.E. 445 (1905); 
Board of Comm. of Tippicanoe County v. Reynolds, 44 Ind. 509 (1873); Stuz v. Frey, 
152 Minn. 170, 188 N.W. 266 (1922); Crowell v. Jackson, 53 N.J.L. 656, 23 Atl. 426 
(1891). 
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Steel* and Bawden v. Taylor,® cases decided over 40 years ago, the Illinois 
Supreme Court supported the majority view, and added that the director 
and the shareholder may deal as strangers. The case at bar is the latest in 
a series of Illinois appellate decisions on the subject since that time. 


An Illinois appellate court first distinguished the rule of the Hooker 
and Bawden decisions in Wood v. MacLean Drug Co.* The facts in the 
Wood case closely parallel those in the case at bar, in that they involved a 
purchase for the corporation rather than for the director individually, the 
latter being the situation involved in the Hooker and Bawden cases. The 
court concluded in the Wood case that while the director purchasing for 
himself may not be a fiduciary, the corporation as purchaser did occupy that 
position. The court in the present case adopted this view, although authori- 
ties in other jurisdictions are split on the question.’ It seems, however, that 
the distinction drawn in the Wood case and in the case at bar between a 
purchase by a director for himself, and a purchase for the corporation, 
merely begs the question.* The purchaser in the Wood case and the case 
at bar was not only a director, but also the majority shareholder, and so in 
effect was the corporation. Under these circumstances, the distinction be- 
comes one of form only. 


In Agatucci v. Corradi,® an Illinois appellate court introduced for the 
first time in this state the “special facts” exception to the Hooker and Bawden 
rule, and relied on Strong v. Repide.*° In the latter case, the assumption 
is made that generally there is no fiduciary relationship between the director 
and the individual shareholder, but that “special facts” may place the direc- 
tor in a position of confidence that will give rise to the fiduciary rule. 
Although the doctrine of Strong v. Repide has enjoyed wide acceptance, " 
there seem to be insufficient “special facts” to justify the present decision 
under that rule. There is no concealment of identity or misrepresentation 
in the present case so common in cases relying on Strong v. Repide. 
Secondly, the alleged value to the corporation of the secret negotiations for 
the purchase of the Oriental Theatre was highly speculative at the time of 


*215 Ill. 447, 74 N.E. 445 (1905). 

° 254 Ill. 464, 98 N.E. 941 (1912). 

* 266 Ill. App. 5 (1st Dist. 1932). 

"For a fe of cases, see: Dopp & Baker, Cases AND MaTERIALs ON Corpora- 
tions 54 FF. (2d ed. 1951). 

* Referring to Wood v. MacLan Drug Co., note 6 supra, and MacGill v. MacGill, 
135 Md. 384, 109 A.2d 72 (1919), the editor states: “Both cases seem to apply the prin- 
ciples to purchases for the corporation, at least where the director is a large shareholder, 
that the court would apply to a purchase by the director for his individual account.” 
Dopp & Baker, Cases AND MarteriALs ON Corporations 547 (2d ed. 1951). 

* 327 Ill. App. 153, 63 N-E.2d 630 (1st Dist. 1945). 

” 213 U.S. 419, 29 Sup. Cr. 521 (1909). 

™" Hobart v. Hobart Estate, 26 Col.2d 412, 159 P.2d 958 (1945); Fox v. Cosgriff, 
66 Idaho 371, 159 P.2d 224 (1945); Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659 
(1933); Burns v. Copper Range Co., 335 Pa. 257, 6 A.2d 895 (1939). 

™See note 11 supra. 





146 LAW FORUM [ VoL. 1953 


the stock transfer. It seems undesirable to allow one who bears no risk of 
loss to await the outcome of such a venture, and if it should prove successful, 
claim a share of the profits. ** Finally, the victim of nondisclosure in this 
case was a trust company. Such a professional investor, whose business 
success depended upon the ability to accurately appraise stock value, hardly 
needs the protection of the fiduciary rule. 

The decisions in the Wood and Agatucci cases, then, seem to qualify 
the rule of the Hooker and Bawden cases by distinguishing between a pur- 
chase for the director individually, and one for the corporation, and by 
application of the “special facts” rule. Since neither the Wood nor the 
Agatucci cases seems to afford a convincing basic for the rather extreme 
result in the case at bar, the decision represents a further qualification of 
the Hooker and Bawden position. Cognizance of this fact may have 
prompted the court to cite Oliver v. Oliver’® and Fletcher Cyclopedia 
Corporations * in an attempt to support their departure from the earlier 
rule. These authorities represent the minority view that generally a director 
is a fiduciary in respect to the individual shareholder, and are directly con- 
trary to Hooker and Bawden. If the Oliver decision were the basis for the 
result in the present case, the process of qualifying the application of the 
Hooker and Bawden rule would be complete, and the latter cases would no 
longer represent Illinois law. This conclusion is dubious, however, since an 
Illinois appellate court as recently as 1941 in Anchor Realty v. Rafferty *" 
restated with approval the Hooker and Bawden doctrine. 


It has been suggested that we cannot consider all directors as “shrewd, 
sharp, scheming, craftily trading with inexperienced, female, infant, defec- 
tive shareholders.” ?* By the same token, it is undesirable to adhere to the 
other extreme, i.e., that the director and shareholder may deal as strangers. 
The vastly different types of organizations classified as corporations dictate 
that a general rule that would apply to all corporations, in all situations, 
should be avoided. ° Recognition of this fact may account for the series of 
appellate decisions limiting the applicability of the Hooker and Bawden 
cases. But it is difficult to determine the extent to which the present case 
furthers this trend away from the Hooker and Bawden view because of the 
court’s failure to spell out the basis for its holding. The case is significant, 


* Gladstone v. Murry, 314 Mass. 584, 50 N.E.2d 958 (1943). (A purchaser should 
not be bound at his peril to an amount which the court might afterward fix as the value 
of the stock). 

* Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659 (1933); Roberts Walker, The 
Duty of Disclosure by a Director Purchasing Stock From His Shareholders, 32 Yate L. J. 
637 (1923). 

“118 Ga. 362, 45 S.E. 232 (1903). 

**4 FietcHer CycLopepia Corporations, § 2270 (1918). 

* 308 Ill. App. 484, 32 N.E.2d 394 (1st Dist. 1941). 

* Roberts Walker, The Duty of Disclosure by a Director Purchasing Stock From 
His Shareholders, 32 Yate L. J. 637 (1923). 

* A. A. Berle, Jr., Publicity of Accounts and Directors’ Purchases of Stock, 25 
Micn. L. Rev. 827 (1927). 
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however, in that it represents a continued desire of the part of Illinois ap- 
pellate courts to decide each case in light of all its circumstances in an 


attempt to reach an equitable result. 
P q KENNETH ARNESEN 


DOWER-—Election of Surviving Spouse Between Dower and Fee Simple 
Estate. (Illinois) 


Plaintiffs purchased real estate at a partition sale. They instituted this 
action to quiet title to such reality, alleging that nieces and nephews of one 
Willis Elliott, deceased, were claiming title as heirs at law. Elliott died 
intestate on November 24, 1949, less than ten months after letters of ad- 
ministration had been issued on his pre-deceased wife’s estate. He had made 
no election to waive or take dower in his wife’s real property. 


The circuit court entered a decree quieting title. On appeal, held: 
Reversed and remanded. The surviving spouse, Willis Elliott, having died 
intestate within ten months after issuance of letters of administration on 
the estate of his deceased wife and without having perfected dower in the 
decedent’s realty, inherited one-half thereof which descended to his heirs at 
law. Under the Probate Act of 1940, waiver of dower by the surviving 
spouse is not a condition precedent to the vesting in such spouse of an 
absolute one-half interest in the realty of the decedent. Krile v. Swiney, 
413 Ill. 350, 109 N.E.2d 189 (1952). 


This decision, in removing the necessity of waiving dower in order to 
acquire the interest in fee simple granted by the Probate Act of 1940 in lieu 
of dower, effected a reversal of the court’s stand on the same question in 
Bruce v. McCormick. There the court held that Sections 11, 18, and 19 of 
the Probate Act? clearly indicated that upon the death of the intestate the 


*396 Ill. 482, 72 N.E.2d 333 (1947). 

* The Probate Act of 1940 was in effect at all times for the purposes of the prin- 
cipal case. The pertinent parts are as follows: Itt. Rev. Srat., c. 3, § 11 (1949). “The 
intestate real and personal estate of a non-resident decedent after all just claims against 
his estate are fully paid, descends and shall be distributed as follows: . . . 

“Third, when there is no descendant but a surviving spouse and also a parent, 
brother, sister, or descendant of a brother or sister of the decedent: (a) to the surviving 
spouse the entire personal estate and one-half of each parcel of real estate of which the 
decedent died seized and in which the surviving spouse does not perfect his right to 
dower in the manner provided in Section 19 hereof . . .” 

Section 18 provides: “Dower. A surviving spouse, whether husband or wife, is 
endowed of a third part of all real estate of which the decedent was seized of an estate 
of inheritance at any time during the marriage, unless the dower right is released or is 
barred.” 

Section 19 provides for the manner of perfecting dower as follows: “The surviving 
spouse of a decedent who dies after the effective date of this act is barred of dower 
unless he perfects his right thereto by filing during his lifetime at the time and place 
provided for herein a written instrument describing the real estate, signed by the sur- 
viving spouse, and declaring his intention to take dower therein. 

“The time of filing the instrument shall be as follows: . . . (b) within ten months 
after the issuance of letters of administration if the decedent dies intestate and the 
letters are applied for within ten months afer his death . . .” 
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surviving spouse was immediately vested with dower which he was obliged 
to waive before the interest in fee simple would vest. * 


It should be noted that the decision in the Bruce case apparently in- 
spired the legislature to pass the 1951 amendment to the Probate Act which 
clearly indicates that the interest in fee simple vests in the surviving spouse 
immediately upon the decedent’s death, and that an election to take dower 
divests the spouse of the fee and results in its distribution among the heirs 
at law.* Since, however, Willis Elliott died before 1951, the Krile decision 
did not involve consideration of the 1951 amendment, and is limited in 
scope to the effective period of the 1940 act. Ironically, the view taken by 
the court has rendered the 1951 amendment unnecessary. If the act of 1940 
did not require waiver of dower as a condition precedent to the vesting of 
the fee, as indicated by the court, the amendment made no change in the law 
and merely constituted an exercise in draftsmanship. 


Actually the court appears to have regretted its decision in the Bruce 
case and has sought to make amends by undertaking what seems to be a more 
enlightened approach. As indicated by the authors of Illinois Probate Act 
Annotated, ® Section 19 of the Act of 1940 represented an effort on the part 
of the legislature to clarify the intended result when the surviving spouse 
died within the stipulated period for perfecting dower without having made 
an election. The construction previously drawn assumed a tacit election to 
take dower which, in turn, was extinguished upon the death of the taker. 
The draftsmen of the Probate Act sought to avoid this result. ° 


The Krile decision, then, seems to have followed the original intent of 
the legislature, but it can also be justified by other considerations. Under 
the law of the Bruce case, dower was vested in the surviving spouse for a 
period of ten months following the issuance of letters of administration. 
During this time the interest in fee simple was divided per stirpes among the 
decedent’s heirs at law, whose proportionate shares were subjected to the 
threat of being diminished by the spouse’s election to waive dower and take 
his share of the estate in fee simple. Thus, the decedent’s estate was thrown 


* 396 Ill. 482, 493, 72 N.E.2d 333, 336 (1947). 

‘Itv. Rev. Srat., c. 3, §§ 11, 18, 19 (1951). 

*A committee consisting of the leading members of the Illinois State Bar Associa- 
tion prepared the bill for enactment as the Probate Act of 1940. After the act’s passage 
the same committee prepared and published the ILtrnois Propare Acr ANNoTATED which 
was designed as an interpretation aid for members of the bar. At page 34 of this work 
the authors in referring to the 1923 and 1925 amendments to the Dower and Descent 
Act stated: “The language did not clearly show what the act intended in the case of 
a surviving spouse who died within the year without indicating his or her intention. The 
Supreme Court decided that in that case the surviving spouse received only dower, 
which was extinguished by death. The — result is reached in the new [1940] 
section by the use of the words ‘during his lifetime’ . . . If without perfecting dower the 


surviving spouse dies within the period fixed, therefore, dower has not been perfected 
during his or her lifetime so that the fee interest given in sections 11, 12, and 16 has 
come into existence and will pass to the heirs or devisees of the surviving spouse.” 

* Ibid. 
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into an uncertain condition; the heirs at law having a fee encumbered by 
the dower interest,’ and the surviving spouse having a dower right which, 
although complete after assignment, * was possessed of a barter value for ten 
months. 

Another factor which favors the Krile result is the fact that the interest 
in fee simple is decidedly more valuable than dower. The latter constitutes 
a life estate in one-third of the realty, ® while the former is an absolute in- 
terest in one-third or one-half the real property of the intestate, according 
as there are, or are not, descendants.*° A construction which presumes, 
therefore, that one who dies within the period for perfecting dower without 
making an affirmative election has tacitly accepted dower, makes an as- 
sumption which the surviving spouse would probably denounce were his lips 
not sealed by death. 

Fortunately this anomaly has been corrected. Under the Krile holding 
and the 1951 amendment the surviving spouse is immediately vested with 
the statutory interest in fee simple, the remainder being divided per stirpes 
among the heirs at law. An election to take dower now constitutes a 
condition subsequent to the right in fee simple and results in the division 
of the spouse’s share among the intestate’s heirs at law. 


One may wonder why an election would be made to take dower when, 
as has been indicated, the alternative offers a more valuable estate. The 
answer lies in the fact that dower involves an advantage which is not be- 
stowed on the taker in fee simple. Dower is taken free of the encumbrances 
of the decedent’s creditors.** This immunity is inherent in the nature of 
dower. Formerly it was an estate bestowed upon the wife to provide for 
her in the years following her husband’s death. It followed, then, that the 
husband could do nothing to diminish or destroy the interest vested in the 
wife for her widowed years. The right to dower has since been extended 
to the husband, and now the rule is that neither husband nor wife can convey 
or encumber the dower interest of the other without consent. '* 


The immunity thus attached to the dower interest, however, is limited 
to encumbrances which are imposed during the marriage and after the hus- 
band or wife has acquired complete ownership of the realty. A lien on the 
property which existed prior to the marriage would inject an effective 
infirmity in the dower interest of the surviving spouse. ** In addition, the 


"Bruce v. McCormick, 396 Ill. 482, 495, 72 N.E.2d 333, 339 (1947); Ruwaldt v. 
McBride, 388 Ill. 285, 57 N.E.2d 863 (1944). 

*Liesman v. Liesman, 331 Ill. 287, 162 N.E.2d 855 (1928); Maring v. Meeker, 163 
Ill. 136, 45 N.E. 168 (1914); Hart v. Bruch, 130 Ill. 426, 22 N.E. 831 (1889). 

°See note 2 supra. 

” Ibid. 

™ Weyer v. Borwell, 327 Ill. 214, 158 N.E. 475 (1927); Deke v. Huendemeir, 260 
Ill. 131, 124 N.E. 281 (1913); Shoot v. Galbreath, 128 Ill. 214, 21 N.E. 217 (1889). 

* Ibid. 

% Opdahl v. Johnson, 372 Ill. 180, 23 N.E.2d 31 (1939); Miller v. Hawkins, 245 Ill. 
281, 92 N.E. 299 (1910). 








150 LAW FORUM [ VoL. 1953 


incomplete title obtained in realty under a mortgage or conditional sales 
contract would not give rise to the inchoate dower interest until the mort- 
gage has been removed and the last payment made. * 

An election to take dower, then, would be made only when the in- 
terest in fee simple would be diminished by the attachments of the decedent’s 
creditors. Dower involves no immunity from the federal estate tax ** or the 
state inheritance tax,’* so its preference could not be justified by those 
considerations. 

In conclusion, it would appear that the court has adopted an enlightened 
view in Krile v. Swiney. It has honored the original intent of the Probate 
Act of 1940 and removed the uncertainty created by the decision in Bruce v. 
McCormick. Furthermore, since the statutory interest in fee simple usually 
constitutes a more valuable estate than dower, it is desirable that the fee, 
instead of dower, should vest in the surviving spouse upon the death of 


the decedent. 
Gus Svo os 


HUSBAND AND WIFE-Tort Action By Wife Against Husband Per- 
mitted. (Illinois) 


A divorced wife brought an action against her former husband to 
recover for injuries resulting from his reckless driving. The injuries were 
sustained when the parties were still married but had separated. The trial 
court sustained the defendant’s motion to dismiss. On appeal, held (5-2): 
Reversed. The statutory provision allowing a married woman to sue and 
be sued “in all cases” * permits an action against the husband for personal 
injuries. Brandt v. Keller, 413 Ill. 503, 109 N.E.2d 729 (1952). 


Litigation between spouses was not permitted at common law because of 
the principle that husband and wife were one during coverture.* Today the 
right to maintain suits between husband and wife depends upon the extent 
to which the principle of the unity of the spouses has been relaxed or 
abrogated by the Married Woman’s Act. Property and contract actions 
between spouses are generally permitted. Whether tort actions between 
husband and wife are allowed depends upon the language of the various 
state acts. Massachusetts * expressly denies tort suits between husband and 


“Cole v. Cole, 292 Ill. 154, 126 N.E. 752 (1920); Dunbar v. Dunbar, 254 Ill. 281, 
98 N.E. 563 (1910). 

* Mayer v. Reinacke, 130 F.2d 350 (7th Cir. 1942). 

* People v. Forsyth, 273 Ill. 141, 112 N.E. 378 (1916); Bullings v. People, 189 Ill. 
472, 59 N.E. 798 (1901). 

Tux. Rev. Srat., c. 68, § 1 (1951): “That a married woman may in all cases, sue 
and be sued without joining her husband with her, to the same extent as if she were 
unmarried, and an attachment or judgment in such action may be enforced by or against 
her as if she were a single woman.” 

* Bryce, Srupies 1n History AND JuRISPRUDENCE, 819 (2d ed. 1901) (origin of 
unity theory). 

* Mass. Gen. Laws, c. 209, § 6 (1932). 
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wife while in New York* such suits are allowed. In jurisdictions where 
the act provides that the wife can sue or be sued as if unmarried, there is a 
split of authority whether such a provision alone is sufficient to permit the 
wife to sue her husband for a personal tort. 


The leading case of Thompson v. Thompson,*® which reflects the 
majority view, ° held that a statute empowering the wife to sue, as if un- 
married, did not allow her to maintain a personal tort action against her 
husband. Fear of disrupting the family relationship and the possibility of 
collusion between husband and wife led to this result. There is also the 
feeling in courts following the majority rule that criminal and divorce courts 
provide an adequate remedy for the injured wife. In prohibiting tort 
actions between spouses, the Thompson case replaced the unity theory, 
which had been the basis for barring the action before the Married Woman’s 
Act, with the family peace doctrine. A strong dissent by Justice Harlan’ 
rejected the family peace doctrine, and a minority * of jurisdictions sub- 
sequently adopted this view. 

The application of the 1874 Married Woman’s Act® was still an un- 
decided question according to the principal case. Two early Illinois 
decisions *° denying personal tort actions between spouses were distinguished 
on the ground that they were decided under the 1869 Act. It appears, how- 
ever, that the court in the instant case did not construe the 1874 statute as 
permitting the action, but relied upon it merely to remove the unity principle, 
which barred husband-wife suits prior to the Married Woman’s Act. 
Troubled no longer by the unity principle, the court allowed the present 
tort action by rejecting the family peace doctrine which had in the meantime 
taken its place. The result can be justified as a matter of sound policy, but 
to allow the action primarily on the basis of statutory command places the 
decision upon a shaky foundation. For a consideration of the entire act in- 
dicates that the legislature at the time of its enactment did not intend the 
act to permit tort actions between spouses. ** 


“Domestic Retations Law, § 57. 

*218 US. 611, 31 Sup. Ct. 111 (1910). 

*For collection of cases, see Note, 160 A.L.R. 1406 (1946); 89 A.L.R. 118 (1934). 

"Thompson v. Thompson, 218 U.S. 611, 619, 31 Sup. Ct. 111, 113 (1910). 

*For collection of cases, see Note, 160 A.L.R. 1412 (1946). 

* In. Rev. Srat., c. 68 (1951) (It should be noted that Section 8 of the act explicitly 
bars suits between spouses to recover compensation for services that either renders for 
the other.). 

* Chestnut v. Chestnut, 77 Ill. 346 (1875); Main v. Main, 46 Ill. App. 106 (3d Dist. 
1892); see also Buckeye v. Buckeye, 203 Wis. 248, 234 N.W. 342 (1931) (Wisconsin 
Court applying Illinois law denied tort action by wife against husband). 

“Section 1 of the Married Woman’s Act would seem to refer only to abolishing 
the necessity of a married woman being joined by her husband in all suits, for subse- 
quent provisions refer to the particular actions allowed. If the legislative intent had 
been to permit tort actions, therefore, a provision expressly allowing such actions could 
have been easily adopted along with the provisions permitting contract and property 
actions. 
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The Illinois courts in Welch v. Davis** and Tallios v. Tallios** indi- 
cated that the only basis for denying tort actions between spouses was 
domestic tranquillity. In rejecting the domestic tranquillity argument in the 
principal case, the court pointed out that when one spouse assails another or 
brings suit there is little domestic tranquillity left to disrupt. The court 
further reasoned that the allowance of tort actions between spouses would 
adversely affect domestic tranquillity no more than property * or con- 
tract ** actions which have long been permitted. 


In the principal case the fact that the husband was insured and that the 
wife had divorced him prior to the suit should be of no consequence. These 
factors should not be the basis for distinguishing the case as precedent in 
future tort actions between spouses. For the divorce is not mentioned in 
the opinion, and insurance is referred to only to the extent of saying that 
liability is an advantage to the insurer since it creates another insurable risk. 
Although the action in the instant case is for willful and wanton misconduct, 
it is believed that an action for ordinary negligence would be permitted in 
conformity with the adopted liberal minority view, '* which permits a wife 
to sue her husband for injuries resulting from ordinary negligence. 


What will be the effect of the decision on a personal tort action by the 
husband against his wife? Two states which allowed the wife’s action, '’ 
when confronted with this question refused to extinguish the common law 
bar to suits brought by the husband. This result would appear to be arti- 
ficial and contrary to the intention of the legislature to equalize the rights 
of husband and wife, since by the Married Woman’s Act the husband and 
wife are no longer one. It is mere fiction to declare that they are separated 
for the purpose of the wife’s suit, but are a unit so as to deny the husband’s 
suit. In Wisconsin, after the supreme court had denied the husband’s action, 
the legislature remedied the court’s inconsistency by expressly permitting 
the action. *® 

A remaining question is whether the Supreme Court of Illinois will, 
following its rejection of the domestic tranquillity doctrine, continue a 
liberal policy and permit tort actions between a parent and a minor child. 
In Foley v. Foley ** an appellate court held that a suit by a minor against 
his stepfather could not be maintained because it would disturb family 
harmony. This again is the majority view. *° In recent years the judicial 


* 410 Ill. 130, 101 N.E.2d 547 (1952). 

% 345 Ill. App. 387, 103 N.E.2d 507 (Ast Dist. 1952). 

™ Martin v. Robsin, 65 Ill. 129 (1872). 

“Thomas v. Mueller, 106 Ill. 36 (1883); Johnson v. Johnson, 239 Ill. App. 417 (Ist 
Dist. 1926). 

** Bushnell v. Bushnell, 103 Conn. 583, 131 Atl. 432 (1925); see note 7, supra. 

* Scholtens v. Scholtens, 230 N.C. 149, 52 S.E.2d 359 (1949); Fehr v. General Ac- 
cident Fire and Life Insurance Corp., 246 Wis. 228, 16 N.W.2d 787 (1944). 

* Wis. Srat., c. 246, 075 (1951). 

* 61 Ill. App. 577 (2d Dist. 1895). 

* Hewlitt v. George, 68 Miss. 703, 9 So. 885 (1891) (Initial decision relied upon 
by majority); For a collection of cases, see Note, 19 A.L.R.2d 423, 439 (1951). 




















SPRING ] CASE COMMENTS 153 


inclination has been to depart materially from the broad doctrine that an 
unemancipated child cannot maintain a tort action against the parent. ** 
The Welch and Tallios cases reveal a tendency on the part of the Illinois 
courts to remove the immunities surrounding intra-family suits. The im- 
portance of the present case in this field will depend upon whether future 
courts will consider it as being decided under the Married Woman’s Act 
or as a consequence of rejecting the family peace doctrine. Statutory com- 
mand is of no aid in deciding parent-child suits since no statute exists remov- 
ing the immunity from suit. If policy considerations be the determining 
factor, however, then the same arguments which resulted in the rejection 
of the domestic tranquillity theory will be applicable in parent-child suits. 


The family peace doctrine supporting blanket immunity in intra-family 
tort actions fails to stand up in the light of political, economic, and social 
evolution. 22 When the reason for a rule ceases the rule itself should cease. 
It is believed that family harmony would not suffer if intentional torts and 
negligent injuries were actionable as between spouses. It would be desirable, 
however, to limit such a rule by the theory of “implied consent” or 
“voluntary assumption of the risk” due to the normal relations of the 
parties. ** Such a limitation would allow actions resulting from an ag- 
gravated assault or an automobile accident, while trivial suits for injuries 
sustained by a reason of a misplaced broomstick and other similar household 
risks would be barred. It is perhaps true that some borderline cases might 
arise, but this distinction would prevent the injustices of a blanket rule of 
immunity. ** 

The principal case is to be commended from the standpoint of policy 
and indicates a desirable trend. Any future attempt to distinguish the in- 
stant holding because of the elements of approaching divorce, insurance, and 
willful and wanton misconduct would be tantamount to a direct overruling 
and a recrudescence of the rejected, outmoded, and diminishing majority 


view. 
Donato G. ADAMS 


*Dunlap v. Dunlap, 84 N.H. 342, 150 Atl. 905 (1930) (Action permitted when 

parent insured under Workman's Compensation); Matarese v. Matarese, 47 R.I. 131, 

131 Atl. 198 (1925) (Action permitted where willful, wanton acts placed the parent out- 

side the immunity sented | by the family relation to exercise parental authority) ; 

Worrell v. Worrell, 174 Va. 11, 4 S.E.2d 343 (1939) (action permitted when carrier- 

pone relation existed between child and parent); For a collection of cases, see 
ote, 19 A.L.R.2d 423, 441 (1951). 

* There were no negligence suits between spouses until the advent of the automo- 
bile and liability insurance. Since then all negligence actions between spouses except 
one have arisen out of automobile accidents. Furthermore, there has been no great 
deluge of husband-wife suits in those states allowing the action, as had been prophesized 
by a number of courts in refusing to permit such actions. 27 Geo. L. R. 697, 915 (1939). 

™* McCurdy, Torts Between Persons in Domestic Relations, 43 Harv. L. Rev. 1030 
(1930). 

* As to new rights, Justice Brandeis remarked, “In order to reconcile the new 
private right with the public interest, it may be necessary to prescribe limitations and 
rules for its enjoyment.” International News Service v. The Associated Press, 248 US. 
215, 263, 39 Sup. Cr. 68, 81 (1918) (dissenting opinion). 
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LABOR LAW-—Limitations by Employer Upon Union Organization Held 
Valid Maintenance of Discipline. (Federal) 


The National Labor Relations Board issued an order prohibiting a 
retail department store from depriving non-employee union organizers access 
to public washroom facilities and employee’s restaurants and cafeterias. The 
Board’s order had reversed the trial examiner’s finding that such limitation by 
the employer is valid.1 On appeal, held: Reversed. The evidence did not 
justify the Board in distinguishing between public washrooms and the rest 
of the store in determining whether the company’s rules were valid. There 
was nothing in the evidence showing that the employees were inequitably 
handicapped so as to justify access to the non-public cafeterias. Marshall 
Field and Company v. National Labor Relations Board, 200 F.2d 375 (7th 
Cir. 1953). 

The Labor Board has been faced with difficult determinations of policy 
in those disputes arising out of employer restrictions upon union organiza- 
tion. Not uncommon have been those instances where company policies 
have barred access to all or part of the company premises by union organ- 
izers. It then becomes the duty of the Board to determine whether such 
restriction is a valid maintenance of employee discipline.? If the manifest 
effect of the restriction is to hamper the efforts of such organizers, the 
Board will generally hold it invalid. * 


In certain cases, the right of union organizers to enter the employer’s 
premises has been unequivocably sustained. Where by the nature of the 
industry the employees spend their leisure, as well as their working hours, 
on company premises, the courts have recognized the organizer’s right of 
access. In NLRB v. Lake Superior Lumber Company,* the employer 
operated a lumber camp where the workers stayed full time. An attempt to 
limit union representatives to one visit per week was held to be an un- 
reasonable restriction. 


A similar problem came before the Board in NLRB v. Stowe Spinning 
Company.* Here there was only one meeting hall available for public use 
in a company-owned town. The court held that under these circumstances 
it was an unfair labor practice for the employer to deny access to the hall 
to union organizers. 


*In overruling the findings of the Board, the court cited Universal Camera Cor- 
poration v. NLRB, 340 U.S. 474, 496, 71 Sup. Ct. 456, 469 (1951), which held that the 
findings of the trial examiner should be a part of the record upon review. 

* An interesting case dealing with a shipowner’s right to prohibit union representa- 
tives aboard ship is NLRB v. Cities Service Oil Company, 122 F.2d 149 (2d Cir. 1941). 
Here, the owners were required to permit union representatives aboard ship to discuss 
grievances with union members. However, the court also held that the representatives 
could not use this privilege for purposes of soliciting those seamen who were not union 
members. Hence, restrictions permissible for one purpose may be invalid for another. 

* NLRB v. Illinois Tool Works, 153 F.2d 811, 814 (7th Cir. 1946). 

*167 F.2d 147, 150 (6th Cir. 1948). 

* 336 US. 226, 69 Sup. Ct. 541 (1949). 
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The line has been more difficult to draw where the employees spend 
their off-duty hours away from the company premises. Two foundation 
cases are Republic Aviation Corporation v. NLRB and NLRB v. Le 
Tourneau Company of Georgia,® decided jointly by the United States 
Supreme Court. In the Le Tourneau case, a company rule against all 
solicitation on the company parking lot was adopted to control littering. 
The Board found no evidence of anti-union bias in enforcing the rule. 
Nevertheless, the company orders were held invalid as an undue restriction 
on the right of organization. The Supreme Court, in affirming the Board’s 
order, stated that in the absence of a showing by the company of special 
circumstances which make the rule necessary, the regulation will be deemed 
unreasonable. 7 


Where the Board has found the employer guilty of actual anti-union 
discrimination, the courts have had little difficulty in invalidating the 
restrictive regulations. In NLRB v. Stowe Spinning Company, * the Board’s 
findings indicated actual bias, in that the available meeting hall facilities had 
been freely granted to all groups save the union organizers. The restriction 
was invalidated. ® 


In regard to department stores, however, the board has created a body 
of legal precepts differing from those previously mentioned. In Matter of 
May Department Stores*® dealt with this unique problem. Emphasizing 
the necessity for unhampered commerce in organizations where the public 
deals upon the premises, the Board allowed retail department stores the 
privilege of prohibiting all solicitations within the selling areas of the store, 
during working and non-working hours. 


In Bonwit Teller v. NLRB, ™ the court reiterated that the Le Tourneau 
and Republic Aviation’? holdings could not be applied with validity to 
department stores, where the rights of employers were more zealously pro- 
tected. However, in this case, the Board charged the employer with unfair 


* 324 US. 793, 65 Sup. Cr. 982 (1945). 

* That a company may impose reasonable rules for the use of its property, see 
NLRB v. Enid Co-Operative Creamery Association, 169 F.2d 986 (10th Cir. 1948). 

* Supra note 5. 

*The company in this case was faced with an unusual dilemma. It had denied 
access to the organizers on the ground that allowing such use by a union would be a 
violation of Sec. 8(2) of the National Labor Relations Act, which requires that an em- 
ployer remain aloof from his employee’s activities toward selecting a bargaining repre- 
sentative. The court held that under these circumstances, allowing access to the facilities 
would not be a violation of the act. 

* 59 NLRB 976, 981 (1944). 

* 197 F.2d 640 (2d Cir. 1952). | 

* 324 US. 793, 65 Sup. Cr. 982 (1945). These cases were of special importance 
because the court recognized therein that company facilities were the optimum places 
for organization, even though the solicitors have alternative locations available. This 
holding should be considered in the light of such cases as NLRB v. William Davies 
Company, 135 F.2d 179 (7th Cir. 1943), and NLRB v. Enid Co-Operative Creamery 
Association, 169 F.2d 986 (10th Cir. 1948). The cases seem to indicate that the 
Le Tourneau case is subject to qualification. 
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discrimination. ** Consequently, the company was instructed to afford ade- 
quate facilities to the union organizers. In its holding, the court clarified a 
thorny issue. While the employer could lawfully forbid access to selling 
areas by union organizers, he was under a duty to refrain from attempting 
to influence his employees. When he chose to make speeches concerning 
the problem, he became obligated to afford similar opportunities to union 
representatives. ** 

In the principal case, the Board attempted to apply the Bonwit holding, 
although there had been no overt influence by the employer. There were 
no findings of discrimination in the company policies, since all types of 
solicitors were barred. It was upon the question of “special circumstances” 
that the court’s attitude differed from that of the Board. The Board had 
ruled that a department store located in the center of a huge city offered no 
practical organizational facilities other than the store itself. The court, in 
overruling the Board’s findings, pointed out that 95% of the employees en- 
tered the store through 4 doors prior to the regular opening hour. The 
court seemingly relied heavily upon this fact in holding that the organizers 
had adequate opportunities for solicitation outside the employee entrances. 
It was also pointed out that union organizers were permitted to make ap- 
pointments with small groups of employees to meet in the store’s public 
cafeterias. 1° 

Manifest in the court’s decision is the feeling that organizational activi- 
ties in this instance will not be unduly hampered by the restrictions imposed 
by the employer. Had the court felt otherwise, it would have upheld the 
Board’s finding under the “unique handicap” doctrine. ** Practically speak- 
ing, however, those parties interested in the unionization of this department 
store will find their task considerably increased. There is an obviously 
valid purpose in banning organizers from public waiting room and wash- 
room facilities, since they are frequented by customers as well as employees. 
However, a more equitable result might have been reached had the court 
permitted solicitation in the employee’s cafeteria during non-working hours. 
This would have permitted effectual organization in an area removed from 


normal activity. 
, Ronatp S. MILLER 


* The trial examiner’s findings indicated that the employer had used the public 
address facilities to make anti-union talks. The Board properly held that under the 
circumstances the employer was required to afford the same facilities to the union 
representatives. 

*In spite of the favorable findings for the union, the case was nevertheless re- 
manded for further consideration on the grounds that the Board’s order had been too 
broad. 

*It should be noted, however, that the vast percentage of the employees ate their 
meals in the cafeterias provided for employees only. A relatively small number fre- 
quented the public cafeterias, thereby hampering effective attempts at solicitation in the 
public cafeterias. 

* Where the findings indicate that effective solicitation cannot be acccomplished 
elsewhere, the Board will approve use of the company premises as the proper place for 
solicitation. The basic theory is that a denial would uniquely handicap the organizers. 
NLRB v. Lake Superior Lumber Corporation, 167 F.2d 147 (6th Cir. 1948). 
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STATUTES—Regulation of Optometric Advertising Held Constitutional. 
(Illinois) 


Plaintiff, a registered optometrist, brought an action against the Depart- 
ment of Registration and Education to enjoin enforcement of the Illinois 
Optometric Act,’ objecting to the provisions forbidding display of the 
optometrist’s certificate of registration in such a manner as to permit it to 
be seen from the street,? and to other provisions detailing the types of 
advertising which may and may not be used.* The trial court entered a 
decree granting the injunction. On appeal, beld: Judgment reversed. The 
practice of optometry is related to public health and welfare and, therefore, 
is subject to regulation by the police power of the state; so long as the 
regulations are reasonable, due process of law is not violated. Klein v. De- 
partment of Registration and Education, 412 Ill. 75, 105 N.E.2d 758 (1952). 


The court’s position that this is a constitutional application of police 
power has ample current precedent. Four recent optometric cases* from 
other states uphold the validity of similar regulations of optometric adver- 
tising. A number of cases* relating to the regulation of advertising by 
dentists have upheld the constitutionality of such regulations. 


Two fairly recent Illinois cases are based on the advertising regulations 
of the Illinois Dental Act.* In one case, the court held that the regulation 
banning advertising of free dental service or price, or using specimens of 
dental work or any other media calling attention of the public to any person 
engaged in dentistry was constitutional.” In the other case, the court held 


‘Iii. Rev. Stat., c. 91, §§ 105.1-105.29 (1951). 

2 Id. §§ 105.11, 105.13(n). 

Plaintiff also objected to the part of section 105.11 requiring optometrists to retain 
their records for three years. 

* These subsections limit size of letters on the exterior of the building where the 
— is located, forbid display of neon and certain other signs; limit use of type or 
etters in telephone and other public directories to those similar in size, shape and color 
used by other practitioners of the healing arts; and forbid display of spectacles, mount- 
ings, etc., in office windows or reception rooms where such display would be visible 
from the street. Itz. Rev. Srat., c. 91, § 105.13 (k) (1) (m) (1951). 

* Melton v. Carter, 204 Ark. 595, 164 S.W.2d 453 (1942); Ritholz v. Commonwealth, 
184 Va. 339, 35 S.E.2d 210 (1945); Ritholz v. Johnson, 246 Wis. 442, 17 N.W.2d 590 
(1945); Abelson’s, Inc. v. N. J. State Board of Optometrists, 5 N. J. 412, 75 A.2d 867 
(1950). This last case upheld provisions very similar to those of the Illinois Act, but held 
invalid a provision delegating to the Board power to revoke or suspend licenses for 
“conduct which in the opinion of the Board is likely to deceive or defraud” as too vague 
and indefinite. 

* Modern System Dentists v. State Board of Dental Examiners of Wisconsin, 216 
Wis. 190, 256 N.W. 922 (1934); Semler v. Ore. State Board of Dental Examiners, 148 Ore. 
50, 34 P.2d 311 (1934); Johnston v. Board of Dental Examiners, D.C., 134 F.2d 9 (D.C. 
Cir. 1943), 319 U.S. 758, 63 Sup. Ct. 1177, (1943); Craven v. Bierring, 222 Iowa 613, 269 
N.W. 801 (1936); Reynolds v. Walz, 278 Ky. 309, 128 S.W.2d 734 (1939); Davis v. 
State, 183 Md. 385, 37, A.2d 880 (1944); Sherman v. State Board of Dental Examiners, 
116 S.W.2d 843 (Tex. Cr. of Civil Appeals 1938); Goe v. Gifford, 168 Va. 497, 191 S.E. 
783 (1937); Rust v. Mo. Dental Board, 348 Mo. 616, 155 S.W.2d 80 (1941). 

*Inxt. Rev. Srat., c. 91, § 72b (1951). 

"People v. Dubin, 367 Ill. 229, 10 N.E.2d 809 (1937). 
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that legislative regulation of the size, style, and manner of dental advertising 
was a proper exercise of the police power. * 


In view of the great number of dental cases as compared to optometry 
cases, and since two of the dental cases are Illinois decisions directly in 
point, ® it is necessary to consider the relation of optometry to dentistry. 
The court declared in Babcock v. Nudelman:*° “The Act regulating optom- 
etry creates a recognized class in the nature of a profession similar to 
persons practicing medicine, surgery, or dentistry and elevates the calling 
to that of a ‘profession’ or skilled occupation.” This statement would seem 
to make the dental cases directly applicable to optometry, and a further 
statement of the court in this same case indicated that the court considers 
optometry a profession. ** 


Regulation of professional advertising is needed to “ban practices and 
procedures tending to unseemly competition and the lowering of the stand- 
ards of service which comport with the nature of the pursuit,” * and to 
avoid “creating business rivalries which would operate to the detriment of 
the public.” Further, “the community is concerned . . . against practices 
which tend to demoralize the business or profession by forcing its members 
into unseemly rivalry, which would tend to enlarge the opportunity for 
the least scrupulous. Advertising by large display, glaring and lighted signs 
or by depicting a part of the human body and other forms of advertising 
have been held to produce such undesired results and accompanying detri- 
ment to the public welfare.” ** 


To a large extent, the younger healing professions have based their 
codes of ethics on that of the ancient medical profession. While, generally, 
self-imposed sanctions by the medical associations have served adequately 
to police the conduct of its members, especially in the regulation of advertis- 
ing, the younger professions have had to resort to legislation in their efforts 
to raise professional advertising standards. Two of the earliest dental adver- 
tising cases were based on alleged violations of statutes prohibiting the 
advertising of dentistry without pain. The court in a 1919 decision ** held 
that since the dentist had advertised only that he minimized pain, not that 


*Wimberry v. Hallihan, 361 Ill. 121, 197 N.E. 552 (1935). 

* There are no Illinois optometric cases prior to Klein v. Department of Registra- 
tion and Education directly in point since the regulations on advertising went into 
effect for the first time in 1951. 

* 367 Ill. 626, 628, 12 N.E.2d 635, 637 (1937). 

*“The main object and purpose of optometry is to furnish service to one requiring 
a correction of vision. It is not a craft or a trade but a personal professional oiling in 


which a reputation is built up because of the efficiency of the service rendered.” Bab- 
cock v. Nudelman, 367 Ill. 626, 629, 12 N.E.2d 635, 637 (1937). 

* Abelson’s, Inc. v. N.J. State Board of Optometrists, 5 N.J. 412, 420, 75 A.2d 867, 
871 (1950). 

* Klein v. Dept. of Registration and Education, 412 Ill. 75, 83, 105 N.E.2d 758, 762 
(1952); cert. denied, 344 US. 855, 73 Sup. Ct. 93. 

“Greer v. Blanchard, 138 Ark. 137, 211 S.W. 375 (1919). 
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he caused no pain, the advertisement did not violate the statute. In a 1921 
case, *° the judge construed the statute as prohibiting fraudulent advertising 
of dentistry without pain, although the statute did not so read, concluding 
that since dentistry could be executed without pain defendant’s advertising 
was not illegal. A number of cases are to be found on fraudulent advertising 
by medical, dental, and optometric practitioners, but the Klein case is not 
concerned with fraud. 


The two early decisions in which the court avoided the issue of the 
validity of the statute were followed by a series of cases, beginning in 1934, 
upholding the validity of the regulation of dental advertising. ** Later de- 
cisions, beginning in 1942, have similarly upheld the validity of optometric 
advertising regulation. *” 

WitiuM B. Puituies 


TAXATION—Bequest in Compliance with Decretal Order Not Subject to 
Illinois Inheritance Tax. (Illinois) 


In settling their marital differences in 1928, Clarence Greiner agreed to 
pay to Lucille Greiner certain sums ($3,750 in cash; $500 a month alimony; 
$1,500 for attorney’s fees) and also agreed to bequeath $50,000 to her, con- 
ditioned on her surviving him and not remarrying. It was stipulated that if 
Clarence altered this bequest, Lucille should be entitled to her dower right 
in the event she survived him and had not remarried. The settlement was 
incorporated in a decree of divorce entered by the Superior Court of Cook 
County, which provided, inter alia: 


“... complainant .. . shall be entitled to her property rights, including 
the right of dower in all defendant’s property, providing that she sur- 
vive the defendant and has not remarried, and providing further that the 
defendant has not . . . bequeathed to the complainant ($50,000) . . . in 
which event the . . . ($50,000) when... paid. . . shall be in full settle- 
ment of all dower and property rights of the complainant in . . . the 
estate of the defendant.” 


Clarence died in 1947 leaving a will containing a $50,000 bequest to Lucille 
“in compliance with our divorce decree.” The county court assessed a tax 


* Harris v. Simms, 118 S.C. 1, 109 S.E. 411 (1921). 

* Cases cited in footnotes 5, 7, and 8 supra. 

* Cases cited in footnotes 4, 12, and 13 supra. The earliest Illinois Optometric Act 
(1915) was held invalid as discriminatory because exceptions to licensing requirements 
were made by not requiring persons previously engaged in the profession to be licensed. 
People v. Griffity, 280 Ill. 18, 117 N.E. 195 (1917). 

A second act went into effect in 1919, and this act was changed somewhat by a 
1925 amendment. 

Prior to repeal of the old act, the following sections were amended or derived 
from Laws: sections 90, 91, 92, 92a, 93, 98, 99, 99a, 99i, 100, 104. 

The present Act, enacted June 15, 1951, repealed sections 90-105 of Chapter 91, 
the new sections entirely replacing the old Act. 








160 LAW FORUM [ Vor. 1953 


against this legacy. The executor contended no inheritance tax could be 
legally assessed. On appeal to the Supreme Court, held: Judgment reversed. 
The wife took the legacy as a creditor of the estate and not under the laws 
of succession; therefore, the legacy is not subject to the Illinois Inheritance 
Tax.? In re Estate of Greiner, 412 Ill. 591, 107 N.E.2d 836 (1952). 


At first glance the instant case appears to indicate a clear and certain 
method of avoiding the burden of the Illinois Inheritance Tax. Unfortu- 
nately, an examination of the opinion in the light of prior authority casts 
considerable doubt upon such a conclusion. That the decision may well 
serve to confound rather than clarify inheritance tax law becomes all too 
apparent. 

The executor employed alternative arguments in support of his con- 
tention that the bequest was not taxable: (1) Lucille is a contract creditor 
of the estate; and/or (2) Lucille is a judgment or decretal creditor of the 
estate. (The major premise for both arguments is the theory that property 
transfers to a creditor should not be subject to an inheritance tax.) The 
court, in an opinion written by Justice Maxwell, appears to have accepted 
both propositions. The two arguments require independent examination. 


First, it is by no means a universal rule that property which passes under 
a will is free from an inheritance tax where it is bequeathed in pursuance of a 
contract, upon a consideration, entered into by the testator during his 
lifetime. ? A majority of the cases reject this theory in construing statutes 
similar to the Illinois Inheritance Tax.* The split in authority, however, 
frequently is reflected in the decisions of a single jurisdiction. Notably 
inconsistent are New York * and Pennsylvania, * especially in the antenuptial 


Iv. Rev. Srat., c. 120, § 375 (1951). 

2 Cases are collected in 157 A.L.R. 964 (1945); 99 A.L.R. 949 (1935); 58 A.L.R. 
1143 (1929); 7 A.L.R. 1046 (1920). 

* Notable examples are: 

Kansas. — Rooney v. Inheritance Tax Commission, 143 Kan. 143, 53 P.2d 500 (1936); 
State v. Mollier, 96 Kan. 514, 152 Pac. 771 (1915). 

Massachusetts. — Richardson v. Lane, 234 Mass. 403, 126 N.E. 44 (1920); Clarke v. 
Treasurer and Receiver General, 226 Mass. 301, 115 N.E. 416 (1917). 

Missouri.—In re Bernays, 344 Mo. 135, 126 S.W.2d 209 (1939). 

Montana. — In re Oppenheimer’s Estate, 75 Mont. 186, 243 Pac. 589 (1926). 

Nebraska. — Krug v. Douglas County, 114 Neb. 517, 208 N.W. 665 (1926). 

New Hampshire. — Carter v. Craig, 77 N.H. 200, 90 Atl. 598 (1914). 

“New York has one line of authority derived from In re Gould, 156 N.Y. 423, 
51 N.E. 287 (1898) holding that a contract creditor who accepts a bequest under a will 
in discharge of his contract right must pay a death tax. Jn re Gould has been followed 
in cases where the claim was founded upon an antenuptial agreement, Matter of Kidd, 
188 N.Y. 274, 80 N.E. 924 (1907); and upon a separation agreement, Estate of Howell, 
255 N.Y. 211, 174 N.E. 457 (1931). But New York courts found no tax liability in 
two antenuptial cases, In re Vanderbilt, 226 N.Y. 638, 123 N.E. 893 (1919) and In re 
Orvis, 223 N.Y. 1, 119 N.E. 88 (1918). No writer has been able to distinguish or 
reconcile the two lines of authority satisfactorily. 

* Pennsylvania assessed a tax in cases descending from Tyson’s Appeal, 10 Pa. 220 
(1849) but denied assessment in Clark’s Estate, 15 Pa. D & C 387 (1931). 
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contract area. Wisconsin® and Illinois’ ordinarily follow the minority 
rule and deny assessments, but even in Illinois the mere fact that a legatee is 
a contract creditor is not always a bar to taxation. 


In People v. Field’s Estate et al.* the Illinois Supreme Court held that 
payment under an antenuptial contract, intended as a substitute for or in 
lieu of dower, is taxable under the inheritance tax law the same as dower 
would be. In the instant case the consideration for the promise to bequeath 
clearly appears to be the relinquishment of marital inheritance rights.* The 
opinion, however, contains no discussion of the rule of Field’s Estate. 
The Attorney General’s brief set forth a contention similar in substance to 
the Field rule but failed to cite the decision itself. Justice Maxwell refused 
to accept such a rule on faith alone: “Appellee has cited no cases to support 
its argument and we have been unable to find any.”*® The result is an 
opinion which appears to be authority for a proposition squarely contra to 
the Field rule. However, since the principal decision makes no reference to 
the Field case, an inference that the older rule has been discarded would be 
extremely speculative at this time. Obviously, it would be rash to conclude 
that spouses can now avoid inheritance taxes merely by contracting away 
their dower rights. 


Much more tenable ground for holding the Greiner legacy non-taxable 
is the executor’s second theory, i.e., the decretal order created a debt against 
the estate, and the will “was merely the means employed to comply with the 
decree.” ** Although this doctrine has no background of case law in Illinois, 
it has a history in federal estate and gift tax litigation.'? The Supreme 


*'No inheritance tax was assessed although the antenuptial contract expressly pro- 
vided that $25,000 bequest was to be made in consideration of release of marital 
inheritance rights. In re Koeffler’s Will, 218 Wis. 560, 260 N.W. 638 (1935). 

"In re Estate of Johnson, 389 Ill. 425, 59 N.E.2d 825 (1945); People v. Tombaugh, 
303 Ill. 591, 136 N.E. 453 (1922). 

*Bequest was pursuant to an antenuptial agreement wherein it was agreed that 
each party should retain control of his or her property and that, if the prospective wife 
should survive the husband, she should have out of his oy a stipulated sum, which 
should be received by her in lieu of, and in full satisfaction of, all claims, rights and 
interests which she might have or claim in the husband’s estate as his widow. 248 Ill. 
147, 93 N.E. 721 (1910). 

*The court disputes this statement, stating; “The consideration for this debt was 
not her inheritance rights alone but included all her marital property rights.” 412 Ill. 
591, 597, 107 N.E.2d 836, 839 (1952). An argument can be made for the court’s position, 
but it ignores two facts: (a) The separation agreement also contained an immediate 
lump sum transfer and periodic alimony provisions; (b) the promise to bequeath was 
conditioned upon the wife’s surviving the husband and not remarrying—evident ear- 
marks of inheritance, rather than immediate, marital property rights. 

* 412 Ill. 591, 596, 107 N.E. 2d 836, 838 (1952). 

7412 Ill. 591, 597, 107 N.E.2d 836, 839 (1952). 

For Federal background, see Smith, Gift Tax in Relation to Lump-Sum Divorce 
Settlements, N.Y.U. TentH ANNUAL InsTITUTE ON Feperat Taxation 107 (1952); Young, 
Tax Problems Involved in Divorce, [1949] Law Forum 670, 688-690. 
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Court of the United States recently approved it in a five-to-four decision. ** 
Subsequent Tax Court rulings, however, evidence a tendency to ignore 
“decretal obligations” and assess tax liability whenever the consideration for 
a transfer appears to be relinquishment of marital inheritance rights. '* The 
federal decisions, of course, carry little, if any, weight when the applicability 
of the Illinois Inheritance Tax is in question, but do serve notice that the 
“decretal obligation” avenue of escaping taxes is a precarious route. 


In the principal case, the Illinois court appears to be casting a unanimous 
vote for the “decretal obligation” theory. The decision, however, would 
have greater status as authority in this regard if the court had not rested the 
result, in part at least, upon the “contract creditor” theory. It remains to 
be seen whether the court will reaffirm the “decretal obligation” doctrine 
in a case where the rule of Field’s Estate is argued authoritatively. Greiner’s 
Estate must be subjected to the scrutiny of further litigation before there is 
security in the belief that the Illinois court will afford an ex-wife inheritance 
tax relief that it has never yet granted a widow. 


ALAN WIENMAN 


TORTS-—Liability of an Insured School District. (Illinois) 


The plaintiff, a minor schoolboy, brings this action against defendant 
school district. The complaint alleged that due to the negligence of de- 
fendant’s agent he sustained an injury causing the loss of an eye. The 
plaintiff further alleged that the defendant carried liability insurance which 
would be sufficient to cover any judgment, and offered to limit recovery of 
the judgment to the amount of proceeds from the policy. The defendant's 
motion to dismiss was sustained in the trial court. On appeal, held: Reversed. 
The carrying of liability insurance eliminates the necessity of holding a 
quasi-municipal corporation immune from tort liability. Thomas v. Broad- 
lands Community Consol. School Dist. No. 201, 348 Ill. App. 567, 109 
N.E.2d 636 (3d Dist. 1952). * 

The legal history of tort liability of municipal and quasi-municipal 
corporations is long and consistent.? It has long been held that an entity 


* Harris v. Comm., 340 U.S. 106, 71 Sup. Ct. 181 (1950), reversing 178 F.2d 861 (2d 
Cir. 1949) which reversed 10 T.C. 741 (1948). 

* George G. McMurtry v. Comm., 16 T.C. 168 (1951); Paul Rosenthal v. Comm., 
17 T.C. 1047 (1951). The controlling federal rule is embodied in E.T. 19, 1946-2 Cum. 
Butt. 166 which distinguished the types of consideration in separation agreements; 
transfers in consideration of relinquishment of support rights are non-taxable, but trans- 
fers in consideration of relinquishment of marital inheritance rights are taxable. 

*The Supreme Court denied appeal. The reasons for this denial were not stated. 

* It is nece: to distinguish between a municipal and quasi-municipal corporation. 
“As the term (quasi-municipal corporation) is used herein, what is meant is a corporation 
created or authorized by the legislature which is merely a public agency endowed with 
such of the attributes of a municipality as may be necessary in the performance of its 
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created by the state and having powers vested in it by the state is not liable 
in tort.* The doctrine became well established following the decision 
handed down in Russell v. Men of Devon in 1789.* In this English case the 
complainant brought a suit against the men in the county of Devon for 
damages to his wagon caused by a bridge being out of repair. The court 
refused any relief stating that there was no legal precedent allowing recovery 
in such a case. Lord Chancellor Kenyon believed that a multitude of actions 
would arise should recovery be allowed. Further, the court felt that there 
were no funds allocated for the payment of such claims. As a further 
ground the court stated that this was a question to be decided by the legisla- 
ture and that they had not set forth any remedy for an individual injured. 


Through precedent a number of doctrines have tenaciously attached 
themselves to the law of quasi-municipal corporations. One of the foremost 
is that a quasi-municipal or a municipal corporation ® acting in its govern- 
mental capacity is an arm of the state and, as such, is free from liability unless 
the state specifically allows a suit to be brought.* The other doctrine is that 
a quasi-municipality does not have funds that can be appropriated for the 
payment of private claims. This seems to flow from the concept that a 
quasi-municipal corporation has only those powers granted to it by the state 
and that any appropriations are limited to carrying out those powers. ’ 


In Lincke v. Moline, * a suit against a school district, the court held the 
district immune from liability on the grounds that the corporation was of 
an involuntary nature and was acting as an arm of the state. The court 
stated: 


“School districts derive all their existence and all their powers from the 
legislature and have no inherent powers. They have only such powers 
as are conferred expressly or by necessary implication. School districts 
are charged with duties purely governmental in character and are agen- 
cies of the state, existing for the sole purpose of performing duties in 


limited objective. In other words, a quasi-municipal corporation is a public agency 

created or authorized by the legislature to aid the state in, or to take charge of, some 

= or state work, other than community government, for the general welfare.” 
cQuitun, Municipat Corporations § 2.13 (3d ed. 1950). 

The term, quasi-municipal, is usually applied to counties, drainage districts, school 
districts, and other special or ad hoc local governmental units. For further discussion see 
Green, Freedom of Litigation (Ill): Municipal Liability for Torts, 38 Itt. L. Rev. 355 
(1944). 

* Berwind, Inc. v. Chicago Park District, 393 Ill. 317, 65 N.E.2d 785 (1946); 

Leviton v. Board of Education, 374 Ill. 594, 30 N.E.2d 497 (1940); Lindstrom v. 
City of Chicago, 331 Ill. 144, 162 N.E. 128 (1928); Kinnare v. City of Chicago, 171 Ill. 
232, 49 N.E. 536 (1898). 

*2 Dunn & East 667, 100 Eng. Rep. 359 (1788). 

* The terms quasi-municipal corporation, quasi-municipality, public quasi-corpora- 
tion, and quasi-municipality are used synonymously. 

*Lincke v. Moline Board of Education, 245 Ill. App. 459 (2d Dist. 1927). 

"Leviton v. Board of Education, 374 Ill. 594, 30 N.E.2d 497 (1940); Elmore v. 
Drainage Commissioners, 135 Ill. 269, 25 N.E. 1010 (1890). 

*Lincke v. Moline Board of Education, 245 Ill. App. 459 (2d Dist. 1927). 
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connection with the maintenance of an efficient system of free schools, 
and differ from cities and other municipal corporations which have 
power to function in certain private capacities.” ® 


Linked with the concept of a quasi-municipality acting as an arm of the 
state is the adage that a “King can do no wrong.” These two “reasons” for 
immunity of a municipality in a tort action seem to follow an agency 
doctrine with the state as the principal. 


In the instant case, the court squarely recognizes the fact that in the 
absence of other factors a quasi-municipal corporation is immune to a suit 
in tort. However, for the first time in Illinois the court is faced with the 
question of whether this immunity is open to exception. This exception 
rests upon the question as to whether liability insurance adequately replaces 
the reasons for sustaining such immunity. 


The court is faced with both reasons for immunity of a quasi- 
municipality. The court quickly disposed of the argument that a 
quasi-municipal corporation acts as an arm of the state and is therefore 
immune. It holds that, in effect, this basis for immunity is frivolous and 
without any justification other than illogical precedent. The court points 
out that the case of Russell v. Men of Devon did not even mention 
sovereign immunity, and that “(It) was not until stare decisis had done its 
work that the doctrine of sovereign immunity was introduced as a rationali- 
zation of the result.” 11 The court states that if there was any basis for this 
rationalization it has no place in our law today. 


Having decided the first question the court is faced with the issue as to 
whether the existence of insurance counteracts the argument that there are 
no corporate funds for the payment of tort claims. The plaintiff ingeniously 
sets forth the holding of Moore v. Moyle as a complete justification for find- 
ing an exception.’* That case involved a suit against a charitable corpora- 
tion. The court held that since the corporation had liability insurance there 
would be no depletion of the trust funds; thus, the corporation should be 
liable. Tracing the history of liability of charitable corporations, the courts 
have said that to allow liability would deplete the trust funds. ** Thus, the 
same reason has been advocated as a justification for immunity in both 
charitable corporations and quasi-municipal corporations. The court in the 
instant case looks carefully at the Moore case and deduces that since the 
reasons for immunity are the same then the exception to such immunity 
should apply to one as well as the other. The court states: 


“Liability insurance, to the extent that it protects the public funds, 
removes the reason for, and thus the immunity to, suit. The reasoning 


° Id. at 462. 

* Russell v. Men of Devon, supra note 5. 

* 348 Ill. App. 567, 573, 109 N.E.2d 636, 640 (3d Dist. 1952). 

* Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). 

* Parks v. Northwestern University, 218 Ill. 381, 75 N.E. 991 (1905). 
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in the Moore Case, supra, applies with equal force to the question before 
us. If the public funds are protected by liability insurance, the justifica- 
tion and reasons for the rule of immunity are removed.” * 


It is noteworthy that the court quoted from a New Mexico case, 
Barker v. City of Santa Fe, which involved a suit against a municipal cor- 
poration and was decided on the grounds that the particular negligence was 
the outcome of the exercise of corporate powers as distinguished from 
governmental powers. '* The quotation from the Barker case clearly shows 
the contempt that particular court held for the doctrine of immunity in the 
field of municipal law. It was contended that the entire burden of damage 
should not rest on the unfortunate person injured, but should be distributed 
among the entire community where no individual would suffer any great 
loss. 


It is open to conjecture as to exactly what the court had in mind in 
including the statement of the New Mexico case. Perhaps it was simply 
using this point as emphasis that the immunity is not complete and is open 
to exception. This type of argument is not limited, however, to instances 
where liability insurance is carried. Certainly it can be argued that the 
distribution of the loss can be accomplished as easily by the lack of insurance 
as it can where such insurance is carried. Clearly a liability insurance pro- 
gram is nothing more than a method of amortizing the payment of a possible 
claim. The cost is still carried by the individuals within the district, and 
it is not difficult to argue that this certainly diverts tax moneys to the pay- 
ment of damage claims. Be that as it may, the holding of this case goes no 
further than to develop an exception to the general rule of immunity. 


Whether this holding will bring a more wide-spread adoption of the 
practice of carrying liability insurance is another question for speculation. 
The fear that the next step will be the complete abandonment of the rule 
of immunity could conceivably cause almost universal use of such insurance 
policies. It is conceivable that the courts actually desire a complete change 
in this field of law. At least there seems to be a trend toward the view ex- 
pressed by one writer who stated: 


“The municipal corporation is an active and virile creature capable of 
inflicting much harm. Its civil responsibility should be coextensive. It 
no longer should be made recepient of immunities. This idea may ap- 
pear startling. Yet, it is firmly believed that this result is imperative 
with existing social standards.” *° 

Irvinc S. FisHMAan 


* 348 Ill. App. 567, 575, 109 N.E.2d 636, 640 (3d Dist. 1952). 
* 47 N.M. 85, 136 P.2d 480 (1943). 
* Harno, Tort Immunity of Municipal Corporations, 4 Itt. L.Q. 28 (1921). 
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